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Easter Teem, 

57 Geo. III. 



MEMORANDA: 

In the preceding vacation, the Right Hon. Sir ti tj, 
Aleamder Thoimony knt, late Lord Chief Baron ^*""''^^' 
of this Court, died at Bath : 

Sir Richard Richards, knt. one of the Barons of 
the Court, having been appointed to succeed him, 
took his seat, as Lord Chief Baron, on the first day 
of term. 

In the early part of the term. Sir iPtlUam 
Garrow, knt. resigned the office of His Majesty's 
Attorney General j and, having been called to the 

YOL. IV. B degree 




CASES m THE EXCHEQUER, 

degree of the Coif, was appointed one of the Paisne 
Barons of this Court, supplying the vacancy caused 
by the promotion of Sir Richard Richards. His 
rings bore the device of " Fas <§• Jura/* 

On the promotion of Sir William Garro^w^ Sir 
Samuel Shepherd^ Jmt. late Solicitor General, was 
appointed to succeed him as His Majesty's Attorney 
General ; 

And the office of Solicitor General was supplied 
by the appointment of Robert Giffordy esq. towards 
the end of the term, who was in consequence some 
time afterwards knighted. 



Bt an Act passed during the last vacation, (29 
Mar.) entitled, ^^ An Act to facilitate the hearing 
and determining of Suits in Equity in His Majesty^s 
Court of Exchequer ^XWestminster^'' it was enacted. 

That from and afler the passing of the act 
the Lord Chief Baron of the said Court for the 
time being should have power to hear and 
determine all causes, matters and things which 
should be at any time depending in the said Court 
of Exchequer as a Court of Equity ; and that if 
the said Lord Chief Baron should by sickness, or 
other unavoidable cause, be prevented from sit- 
ting for the purposes aforesaid,, then it should 
be lawful for His Majesty and His Successors to 
nominate and appoint from time to time, by war- 
rant under the royal sign manual, revocable at 

pleasure^ 
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pleasure, any one other of the Barons of the degree . ^^^7* 
of the Coif of the said Court for the time being, 
to hear and determine such causes, matters and 
things. 

II. That the said Lord Chief Baron, or the 
Baron so to be appointed, should sit at such times 
as the Lord Chief Baron and such Baron should 
lespectirely, with regard to matters, to be heard 
before them respectively, aj^int, and whether the 
rest of the Barons of the said Court should be 
sitting or not ; and that all decrees, orders and 
acts of the said Lord Chief Baron, or of such 
Baron, so appointed as aforesaid, shall be deemed 
and taken to be respectively, as the nature of the 
case shall require, decrees, orders and acts of the 
said Court of Exchequer, and shall have force and 
validity and be executed accordingly ; subject only 
to be reversed, discharged or altered by the House 
of Lords, upon appeal thereto, and as thereinafter 
mentioned. 

IIL That it should be lawful for the said 
Lord Chief Baron^ upon petition by any of the 
parties concerned, to re-hear any cause or matter 
before decided, ordered, adjudged or decreed by 
such Lord Chief Baron, or by any other Baron 
appointed as aforesaid; and also for any Baron 
appointed as aforesaid,- upon such petition as afore- 
said, to re-hear any cause or matter before decided^ 
ordered, adjudged or decreed by him the Isame 
Baron, and respectively thereupon to make such 
order as might be just. 
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• Regula generalise 
v_,^^J — ' Easter Term, 57 Geo. III. 

FrULay, 
tbih ApriL 

RuJeastono- IT is Ordered, That s31 notices of trial, in causes- 
ticcs of trial, ^n the Plea, side of this Court, for the Sittings after 

TermJn London and Middlesex j shall, in case 
the defendant or defendants reside at a less distance 
from the cities of London or Westminster than 
forty milesi be given eight days before the day^ 
i^pointed or to be appointed by the Lord Chief 
Baron for the trial of the same causes ; and in casa 
the defendant or defendants reside forty miles or 
upwards therefrom, then that such notices of trial 
shall be given fourteen days before such day ap- 
pointed or to be appointed by the Lord Chief 
Baron as aforesaid, one day being considered in- 
clusive and the other exclusive. 

JR. Richards. 
JB. Graham^ 
Geo. Wood. 
W. Garrow. 
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1817. 
' .-- ' 

HoMAN and another v. Moore and Wife> Miller, 

Maling, Hunter, and Grant. ^"^• 

Mar tin, and Wakefield, showed cause on the A lessee pro- 
merits, against the order nisi for dissolving the by ejecnnent, 
injunction which had been obtained in this case, to JJ^j^^^* 
restrain the defendants Mating and Grant from pro- notice from a 

j» • ,• ./• • X J. J • ^ <laimantdis- 

ceedmg m actions or ejectment commenced against puting his 
the plaintiffs ; — and defendants Moore and Wife and i?«jd'o"i'» 

.*- ... title, not to 

Miller, from distraining for rent, until a dispute pay him any 
^is to the title of the plaintiffii* lessor, should he ^d^has^i^n 

decided. threatened 

with a distress 
by his land- 

The plaintifib' bill stated, in substance, — that in lord if he does 
the year 1805' certain persons, from whom the sustain an in- 
defendants Moore and Wife, and Miller, derived C^jJ^'U'" 

' ^ '^ Jujuity to 

title, fraudulently pretending to be seised in fee of restrain either 
the premises, let them to plaintiffs for a term or the distress; 
of twenty-one years ; — that in Juli/ 1814 they re- ^'J^^d°by 
ceived a notice from the defendants Maling, and suchnieansto 
Hunter (since dead) and Gran^, trustees o£ Maling, iandford*8 
danning title to the premises, addressed to them V.^^^ ^^ 
as the tenants in possession, requiring them to give 
up the possession at the end of the year, and in the 
mean time not to pay any rent to any other per- 
son ; — that Moore and Miller had refrised to in- 
demnify them against the payment of rent to them, 
and threatened to distrain for arrears ; — and that 
the defendants Hunter and Grant had commenced 
actious of ejectment to recover the possession : and 
therefore plaintiffs prayed, &c. 

B3 Th^ 




CASB8 VS THE EXCHEQUER, 

The answer of Maling and Grant stated, — that 
jjqj[j^j^ in September 1707 a former proprietor of the pre- 

and another jnises demised them for a term of ninety-nine yean 
MooRE *^ Bichard Frankwellj and that defendants Moore, 

and others. Wife, and Miller^ got into possession of the said 
premises under the said FrankwelU before the year 
1806, when the said term expired, and still con- 
tinued in such possession ; — ^that plaintiflP Mating 
became seised of a certain share in the said pre- 
mises : and denied that Moore and Wife and 
Miller had any right or title to the said premises, 
except through the said Frankwellj and by holding 
over after the expiration ofthe said term; believing 
it to be true that a fraud had been practised on the 
plaintiffs. 

The answer of Moore and Wife and Miller de- 
nied fraud i and alleged, — that complainants well 
knew their title to and interest in the premises, at 
the time when the lease was made; and denied 
altogether the title of Maling and Grants and the 
right of the former to ccmvey to the latter, claim- 
ing for themselves an absolute interest in the said 
premises from long and uninterrupted possession 
of themselves and those under whom they claimed ; 
and admitted their intention to distrain. 

Under these circumstances, it was submitted as 
cause, that the right of the defendants Moore and 
Wife, and Miller, had ceased, and therefore the 
plaintiffi were entitled to pray that the injunction 
as to payment of the rents, might be continued, till 

the 
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1 fit T 

the title had been tried at law by the result of the *^ , ' ■ > 

ejectments pending. and an<iher 

V. 

[Richards, Chief Baron. On what equity? Moore 
They are your lancQords.] *"^ '*'^''- 

It is shown that they hare ceased to be landlords^ 
for the term has expired ; and that a gross fraud 
was practised by those under whom they derive 
title, in letting the premises for a term beyond 
their own right of possession. 

Richards, Chief Baron. Still they are the ^ 
plaintifis' landlords; and the tenants cannot be 
reliered in this way, even if they hare demised to 
them premises which they had no right to let. 
They cannot so bring their landlords' title into 
dispute. 

Dauncey, and Roots, contrd. 

JP^ Curiam. 

Injunction dissdved. 
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1B17. 

Saturday, HoDDER V. Watts and others. 

96th ApHL 



mJ 



cowitttetcd To this bill, for an account to be taken of all 
and settled, to monies, bills, &c. and of all dealinfi^s between the 

a bill for an , ' /. iP i 1. . 

account, must parties, and, on settlement thereof, for delivenng up 
by averments ^^ ^^ ^^^^^ ^^ exchange, uotcs, &c. of the plaintiff in 
showing an the hauds of the defendants, &c. and for an injunc- 
not final) set- tiou of all actions at law in the mean time, — ^stating, 

from security *^** ^^ ^*^^ ^^ corrcct account, or any account what- 
beine given soever, with proper rests or balances, had been de- 
balance, and livered, and that a considerable balance was, in 
£«tr' fact, due to plaintiff :- 

been delivered 

^^' The defendants pleaded in bar,— ^ to such part 

S®*" 'III -. ^ sought the account of any monies, bills, notes, and 

sufficient that . ^ . . , «. • i 1 i /. 1 

the last fact is other secunties and effects, received by defendants 
•cheduic of previous to the 1 7th May 1815, in the way of their 
* f^ h**^^°^^^ trade or dealings as bankers, from complainant, wd 
count referred of the manner in which they had been disposed of; — 
ani^er!*with- Th** ®^ ^^^^ day they made up, stated, and settled 
out a positive an account in writing of all dealings, &c. previous 

Hvermentof . 11. , t^ 1 t 

It in the plea, thereto, whereby it appeared that there was then a 
. balance of 655 /. due from complainant to defend* 
ants ; — ^and that the said complainant, after examin- 
ing (together with his solicitor) the said stated ac« 
count, and every particular thereof, and all the 
books, vouchers, and accounts of the said banking- 
house or firm relating thereto, so far as he or his 
attorney thought proper, did approve and allow of 
the said account ;^— and thirt; the said account was 

stated 
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Stated and settled as in a schedule annexed, which, 
&c. ; - and that the account was a true and just one, ' 

according to their knowledge and belief : all which HoDDBa 
matters and things touching the said stated ac- Watti 
counts, and the approval and allowance of the same and oUieri. 
by complainant, defendants did aver to be true, and 
were ready and willing to prove, &c. and therefore 
pleaded such stated account in bar, &c. — And (not 
waiving, &c.) as to so much of the bill as sought an 
account or discovery of any dealings, &c. before 
the 25th August 1810, that defendants made up, 
stated, and settled an account in writing of idl 
dealings, &c. previous, &c. whereby it appeared that 
there was a balance of 419/. 195. gd. in favour of 
defendants, which was, after examination by com- 
plainant, approved, allowed, and subscribed by 
him ; and that he gave the defendants, as a security 
for the balance thereby appearing to be due, his 
promissory note for the same, dated 25th August 
1810, (referring to schedule for the account j; 
at the foot of which was this memorandum:-* 
" i8io, Aug. 25. Settled the above account, 
(errors excepted,) when all deeds, papers and 
vouchers were delivered by Messrs. Watts to Mr. 
Hodder*^ (Signed by Watts^ Hodder^ and WattSy 
junior.) Averred it to be a true and just account, 
according to the knowledge and belief of the de- 
fendant, and that all matters and things touching 
said account, and the approval and allowance there- 
of, were true, as he was ready to prove : therefore, 
&C. judgment, &c. 

Wingjield^ and Tinney^ in support of the plea, 

submittedi 



HODDER 



10 CASES IN THE EXCHEQUER, 

. 1817. submitted, that it was a complete bar to the plain* 
tiff's bill, and contained every necessary averment 
to meet the general charges made. And they 

Watts cited the case of Drew v. Power (ajj as an au- 
thority that the Court would not open a settled 
account, where a security had been taken on the 
- foot of it. 

Martin^ and WiUiams^ contra^ contended that 
the pleas were bad, because they did not show that 
there had been a settlement of the accounts by 
distinct and positive averments, but left it to be col- 
lected from the other averments by inference and 
intendment ; — that it did not i^pear, by the first 
plea, that the vouchers had been delivered up^ or 
that security had been given for the balance. 
The second, which was a little more formal, stated 
a note being given, and had referred to the sche- 
dule, where it was stated that all vouchers had been 
delivered } but still there was no positive averment 
in the pleas of that fact, as was indispensable. And, 
admitting that the account need not be shown to be 
final, yet something like an actual settlement of it 
should be shown, and averred in terms. 

The Court ordered both pleas to stand as a 
part of the answer, with liberty for the plaintiff to 
except. 

Pleas disallowed. 



(a) 1 Sch« and Lef. Rep. 192. 



Rex 
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Hex (in aid of Hokn) v. Scott and another. 

Assignees of Watts. ^ 



Saturday, 
f6lfc 




CaRR now moTed in arrest of judgment, or that 
a new trial might be granted in this case, which it is not mat- 
had been tried before the Lor d Chief Baron at the sion to the 

ings which 

The defendants having crayed oyer of the In- had^re m»t 
quisition, &c. had pleaded to the Extent which ^o "^''I^S 
liad been issued, — ^that Watts at the time of the rized by the 
extent was a trader within, &c. ; — that he was ^aice"of the 
duly declaned a bankrupt on the gth of JanU' ^^^^^l^ 
ary\ — that an assignment was executed of all suchusa^is 
his estate and effects to the defendants; — that the bre'ond&at^' 
prosecutor of the extent being so indebted to hia ^"^* 
Majesty, as in the said inquisition on the said com- 
mission is mentioned, did therefore, to wit, on the 
7th December, &c. in order to oppress the said 
David (the bankrupt,) and to obtain an undue pre- 
ference over the said other creditors of the said 
bankrupt, and to deprive them of the payment 
of their just debts, fraudulently, and without 
the consent of his said Majesty's Attorney Gone- 
ral, procure the said commission to issue, for the 
purpose of placing their said debt to his said 
Majesty on record, and did then and there fraudu^ 
lently, and without such consent, cause the said 
inquisition . to be taken on the said commission; 
and did then and there fraudulently, and without 
consent as aforesaid, procure the said extent to 

issue 
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issue against them, (the prosecutors,) and the said 
Rex inquisition to be taken thereon, and the said debt, so 

^ Horn? ^^® ^^™ ^^^ ^^^ bankrupt and Sarah RippoUy as In 
V. the said writ of extent against them mentioned, to be 

d^^^^ seized into his said Majesty's hands ; and did then 
and there fraudulently, and without such consent as 
aforesaid, cause the said writ of extent to issue 
against him the said bankrupt, and Sarah Bsppon, 
and the said hull or hold of the said ship or vessd 
to be taken and seized under the said last mentioned 
writ of extent, — •parati sunt verificarej — ^wherefore 
they prayed judgment if, &c.-*-Replication, prates- 
tandOy&c. &c. Yet the said Attorney General, on be- 
half of his said Majesty, for replication in this behalf, 
says, that the said commission, inquisition, extent, 
and proceedings thereon, were severally procured, 
had and taken by the said prosecutor, according to 
the tisagey course and practice of his said Majesty's 
Court of Exchequer ; and the said last-mentioned 
proceedings were issued, had. and taken under the 
authority of the same Court, and of the Barons 
there : and at the several times of issuing, having 
and taking of such proceedings, the said prosecutor 
was so as aforesaid indebted to his said Majesty ; 
and the said David and Sarah were, at the several 
times aforesaid, indebted to the said prosecutor, 
&c. &c. (and finally traversing all the other allega- 
tions in the plea.) — Rejoinder, traversing that the 
said commission, inquisition, extent, and proceed- 
ings thereon, were procured, had and taken accord- 
ing to the usage, course and practice of the said 
Court, in manner and form, &c.— concluding to the 
covaatary-^SimiUter. 

On 
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On the trial, the Lord Chief Baron refused to , ^^^7* . 
receive evidence of the irr^ularity of the proceed- rxx 
ing, and of the usual and necessary course being, (in aid of 
that the consent of the Attorney General shpuld be ^^ 
obtained to authorize and sanction it : ruling, that Scott 
that was not a question for the jury but the Court . •" *°^ 
and a verdict was given against the defendant. 

On making the present motion, it was stated,— that 
the defendant was prepared to show the origin of 
the practice of issuing extents without the consent 
of the Attorney General ; and that it had never 
been done till within the last twenty-five years. 
And the question on the record was, — ^whether, * 
by the usage of the Court, the consent of the 
Attorney General was necessary to found the 
proceeding. 

But the Court were of opinion, that a question 
of r^ularity of practice was not a matter to be 
put in issue on the record. As well (observed 
Mr. Baron Wood) might a defendant, in an action 
on a judgment, plead that that judgment had been 
irregularly obtained. The only mode by which 
such a question can be brought on, is by special 
motion. 

Rule refused. 



Adams 
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1817. 

' Adams v. Evans, Clerk. 



Fridmf, 
iithAjniL 



Where an oc- THIS iHis AH issue, directed by the Court of 

cupierof -ri 1 ^•••« v» 

lands is plain- £xchequer to try 8 modus, which was the defence 
S^by"^ set up by the plaintiff (at law) to a bill filed by 
^* ^iSL'^ *^^ defendant, (who was vicar oiRwfton in Shrop^ 
and proves on ^Aire,)-^or the tithes of hay arising from lands in the 
the dcfcn^^t township of Wickei/, in the vicarage and parish of 
^^?7^^^^ Rityton. The answer admitted the vicar's title to 
decessors all tithes except hay, in Wichey ; and as to that, 
ceh^ tithe pleading' (the moduSjJ for that fipom time whereof^ 
of hay within iui. the vicar of the said vicarage and parish 
township, church hss held, &c. a certain piece of land, con- 
^^^SwoL**^^ taining about two acres, within the said township 
within Uwg of Wtckey, and has taken and enjoyed the profits 
Sat^vi^ thereof in lieu of and as a modus for all the tithe of 



and his pre- j^y m^^ clover-jfrass arising, &c. within the 

decessors ' , ^ ®^ 

have been in township of Wkkey. On die heariqg of the cause 
a^^ofm^i-^^ ^^ Court of Equity, certain terriers, which had 
dow within |,^^ admitted, were read, dated in 1612, 1693, 

the same */*»' 

township, 1698, 1701 ; and several others more recent, from 
Sdii'Sr. i7«fi to 1805. The first terrier (of 1612) made 
•reduced, to jiq mention of any substitution in lieu of tithes; 

have been 

given in lieu but One of the items of the vicar's rights noticed 
Mdnocvf.* therein, was one meadow in the township of 
dcncc is WyMe in the said parish, containing half an acre, 

adduced to , . ^ rrt, . ^ .. ^ n .• j 

rebut such a lying, &c. Tne next temer (of 1093} mentioned^ 

caseonthe 

part of the defendant ;— if the jory find for the defendant, under the direction of the 
Jadee, ** that they must be satisfied from the evidence that the defendant and his 
predecessors have hdd the meadow in lieu t>f tithes from before the commencement 
of legal memoiy,**— it is not ground for a new trial. 

amongst 
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wnongst many Other things, one meadow at Wikey 1817. 
given in lieu of tithe hay. So also that of 1698. xnxut 
Tbat of 1701 called it one inclosed piece, given in v. 
Leu of tithe hay. That of 1718 said nothing of ^^^''•• 
any close or meadow, but enumerated, amongst the 
other sources of the vicar's profits, every tenth cock 
of hay, when made ; the like of clover. The terrier 
of 1 726, which contained the fullest descr^tion of 
the vicarial rights, contained the following item :— - 
^* There belongeth to the vicar all tithe of hay 
and clover throughout the whole parish, except the 
towBiship of Wikey y who refuse to pay it in kind, 
and is therefore now contested by law.'' In the 
next terrier produced, (of 1733,) which was also 
fbli and particular, was this item: — ** There be- 
longeth to the vicar all tithe hay and clover through- 
out the whole parish, except the township of H^iA:^." 
And all the subsequent terriers, amounting to a 
considerable number, contained the same exception 
in favour of Wickey. 

These terriers having been read, the Court in- 
quired what answer the vicar's counsel could give 
to them ; when, after reading the answers of two 
witnesses (Crisp and Ireland) to the second and 
third interrogatories, in which they deposed, that 
the vicar was reputed to be entitled to tithes of hay 
within the said vicarage, — the Court said, that they 
could not make a decree in favour of the vicar on 
such evidence, in opposition to the terriers, but must 
dismiss the bill with costs X and the counsel for the 
vicar then claimed a right to have an issue, which 
was ordered. 

Dauncey^ 
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^*J7* ^ Dauncey^ and Benyorij for the plaintiff, in equity.^ 

Adams « * 

^* Fanblanque, and Courtenayj for the defendant. 



£yan0. 



On the trial of the issue, in addition to the above 
terriers, it was proved that no tithe of hay had 
ever been paid in kind, in Wickeyy within living 
memory, and that some old people, deceased, had 
been heard to say, that the meadow in Wykie had 
been given to the vicar in lieu of it. But the learned" 
Judge (Abbott) before whom the cause was tried 
at Shrewsbury^ at the last assizes, directed the 
Jury,— that proof of no tithe having ever been ren- 
dered in kind within living memory, was not alone 
sufficient to sustain the plaintiff's case \ — that fur- 
ther proof was necessary to entitle him to succeed 
on this issue, which was that the alleged compensa- 
tion had been enjoyed immemorially ; which word 
did not mean beyond what time memory could carry 
it, but beyond l^al memory, which was a period of 
600 years ; — and that as to the terriers it was to be 
remarked, that the first, and oldest, did not speak 
of the meadow having been given in lieu of tithe of 
hay, but merely enumerated it amongst the vicar's 
possessions ; and his Lordship observed, that it ^as 
impossible that that terrier should have been silent 
on that fact if it were so, and he added, that the 
word used in the terriers vfas ** given,** which was 
also matter of observation, as implying something 
modem. 

On that direction the Jury found a verdict for 
the vicar, (the defendant at law.) 

A rule 



Evans. 
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A rule had been obtained, to show cause why ^^^7- 
there should not be a new trial granted, on the adams 
ground of a mis-direction, by which the Jury had _ v. 
been led, at least, to consider that the plaintiff 
ought to have carried his proof beyond the comnK)n 
prima Jade case ; which, it was submitted, it was 
not incupibent on him to do. 

Richards, Baron^ having read the report of the 
learned Judge \ wherein his Lordship explained, that 
the cause being tried by a common Jury, his object 
was merely to guard them from the vulgar error, 
that immemoriality meant merely time beyond living 
memory, whereas it in fact meant legal memory, 
which went as far back as the reign of Richard II. 
and that they must be satisfied that the defendant 
and his predecessors had enjoyed the meadow for 
80 long a time, or they must find a verdict for him. 

Daunceyj and Tauntorij W. E. showed cause ; 
submitting, that the onus lay entirely on the plaintiff 
at law ; and that as he had failed in satisfying the 
Jury, under the direction of the Judge, who had not 
expressed disaj^robation, the verdict ought to stand. 

Fanblanqtie, Jervis, Courtehay^ and Puller^ in 
support of the rule, pressed the arguments used on 
the former occasion, and contended, that the direc- 
tion as to the meaning of legal memory, ought to 
have been carried further, and so explained, as that 
die Jury might not have supposed that the plaintiff 
was actually to prove the defendant's predecessors 
to have been in possession 500 years ago. And 

VOL, IV, c they 
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they also snlmiitted, that too much stress was laid 
on the language of the tenierSy as importhig tbat 
the vicar had hecome pofseaaed of the meadbw 
vdthin legal memory. 

Richards, Chief Baran.'^Thiu is an application 
of rather a singular nature* At first the motion 
was put on the ground of a mis-direction ; now it is 
admitted that the law was correctly stated, but it is 
contended that the direction was not sufficiently 
explained, whereby the Jury were misled* — (His 
Lordship commented on the terms of the ctirection 
with approbation, and then went through all the 
terriers, observing, that the remark made on the 
first terrier was obvious, and that it went hr to 
destroy the presumption of a modus.) — On the 
whole, (continued his Lordship,) I think the Jury 
would have been much more misled if they had 
found a verdict, on this evidence, for the plaintiff; 
for as to the non-payment of the tithes alone, that 
would be of no weight when the pnx^ of the equiva- 
lent fails. 

Graham, J3aron.— This was originally a proper 
question for a Jury, and I think that they have 
not drawn a fidse conclusion. This motion was 
not made on the ground of its being a verdict 
against evidence ; and the direction of the learned 
Judge I think quite unexceptionable, in explaining 
to the Jury that the term immanorial signified 
beyond legal memory, — a more remote period than, 
beyond living memory. 

« 

Wood, 




9* 

EVAVS. 
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WooDy JBsartm^ could not concur.— (Hk Lord« 
9^1 statecl tlie issue.) — I admit that the burthen of Aaams 
proof lay on the plaiiittf, that the subititiitioa was 
iBimeiiiorial. There is no plea or allegation ^at 
dua was a composition, therefore we have nothing 
ta do wit& that. I hold that there is no difference 
in the mode of proof of a modus, or any other pre- 
scription pleaded. Now what was the proof in this 
ease ? It is not pretended that tithes have ever been 
paid for this town^p within the memcffy of man ; 
and had this been the case of eccleaastical perscms, 
who alone may prescribe in nen decimando, this 
W0old undoubtedly have been saflkient, uries» 
rebutted by other evidence. 

* 

•Then this meadow is stated to have been given 
to the vicar as an equivalent; and what proof is there 
that it has not been enjoyed from time inimenerial ? 
That it has been enjoyed from 1612,. theie can be 
no donbt. The terrier does not say, *^ in lieu of 
tithes," it is true ; but if it hadnot been given in 
Ken of tithe of hay, is it probable that the clecgy 
would at that time have abandoned their rights ? 
In 1701, however, th^e is a terrier which expresses 
that it was given in Ueu of tithe hay, and surely 
0ttt, at least, is good evidence. As to the word 
giverij on which a stress has been laid, there could 
have be^Ei no ether used. The word giv^i does 
not necessarily knport any 'thing modem ; and the 
subsequent terriers are declaratory of the founda* 
ticm of the gift. The dispute mentioned in the 
t^rief of 1726, could mly be as to whether the 

c 2 land 
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Adams 

V, 

Evans. 
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land was held in lieu of tithes or not ; and of coiD^e 
the origin of the gift might have been ascertained, 
if it were even then a recent gift, but the result of 
that suit was, that the vicar gave it up. All the 
other terriers have the same declaration, of the 
meadow being held in lieu of tithes from thence 
down to the time of iUing this bill. 

The nature of a prescription (and so it is de- 
scribed by Lord Coke) is this : — By proving usage 
as far back as living memory can reach, the opposite 
party is called on to rebut the. presumption arising 
from it by contradictory evidence : that is what we 
call establishing a prima Jacie case ; but it is never- 
theless actual proof, as far as it goes, and must be 
answered. I should be sorry to say any thing in 
disapprobation of the learned Judge's direction, 
whose abilities we all well know ; but he must have 
been misunderstood by the Jury, who must have, 
thought that positive proof was necessary, to show 
that the origin of the gift was 600 years old, and it 
is that which should have been explained to them. 

As to reputation, that is not essential or necessary 
to support a prescription. Reputation is. certainly a 
strong circumstance of confirmation, but a prescrip- 
tion may be well proved without. But in fact 
there is evidence of reputation here ; for some of 
the witnesses say, that they have heard from old 
people that the meadow was held in lieu of tithes* 
If they had said more it would have been suspicious.. 

There was therefore more evidence than is neces- 
sary, 
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* 

sary, to prove that this was not a modem gift ; and 
I am of opinion, that the case ought to undergo 
aaother investigation, but which of course will not 
now be ordered^ 

Rule discharged. 



1817. 

Adams 

V. 

Evans. 



The following Notice was published in the 
Court: — 

28th 4^"^^ 1817. 

Sittings op the Court of Exchequer 

IN Term. 

In the Exchequer Chamber. 



'Mondays^ 
Tuesdays^ 
Wednesdays, 
ThiirsdaySy 



Fridays, 
Saturdays, 



) 



The- Lord Chief Baron will hear 
causes, and matters by petition, on 
these days, except either of them 
shall happen to be the first or last 
day of term. AH causes for fur- 
ther directions are to be brought 
on at the sitting of the Court on 
Thursdays only. 

The Lord Chief Baron will hear 
causes on these days, after the re- 
venue business in the Outer Court 
is disposed of, if there be time. 



C3 



In 



22 
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Mondays^ 
Tuesdays, 



} 



Wednesdays, 



Thursdays, 



In the Outer Court. 

Tie Court will hear exeeplimff, 
pleas, and demurrers, in mjmMv 
tion causes, and motions in equity 
and common law. 

The Court will hear exceptions, 
pleas, and demurrers, in causes not 
being injunction causes, on these 
days only. The Court will also 
hear on these days, exceptions, 
pleas, and demurrers, in injunction 
Oiuses, and motions in equity and 
common law. 

The Court will hear exceptions, 
pkas^ and demurrers, m injunction 
causes, and motions in equity and 
eooHmon law. 

The Lord Chief Baron will ^t 
with the rest of the Court, to hear 
motions in revenue matters. After 
such motions are over, the Lord 
Chief Baron will adjourn to the 
Exchequer Chamber to hear causes 
and petitions ; and the rest of the 
Court will continue to sit to hear 
ether matters. 



AH applications for transfer of stock, or payment 

of money out of Court, where decrees have been 

made, are to be by way of petition, similar to the 

practice in Chancery, 

agth 



Fridays, 
Saturdays, 



} 
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2gth ApriL 

The Lard Chief Baron sat apart from the rest 
of the G)urt in the Exchequer Chamber this day» 
for the first time, mider the late Act of Parlia- 
ment. 




1817. 
PHBLIPS9 Esq. V. Baaeett. — (Demurrer.) ' Trid^ 



ftd May, 



1 HE plaintiff declared in debt on bond. — Plea, a sheriff is 
{setting out the bond on Oj/eVj which was in fact a rizedV the 
bail-bond given by one Thomas Dunster^ and three ^3^ ^- vi. 

CSDa I Of fcO ICC 

persons his sureties, (of whom the defendant was out of custody 
one,) to thfe plaintiff as sheriff of the county of fcndant ukcn 
Sotnerset^ in the sum of 47/. 4s. (dated 15 Md^ auachmcnt 
1815,) conditioned for the appearance of the prin- issuing outW 
cipd (Dunster) before the Barons, &c. on the ^o^^o^^^^ 
morrow, &c. to answer his Maiesty concerning: 5"^"' ^^ **^'» 

•^ -^ 70 because such a 

divers trespasses, contempts, and onences by nun process is in 
lately done and committed,) — onerari nohj because ^a^n effccV 
before the sealing, &c. a certain writ of our said an execution. 
Lord the King, called an attachment, was sued and piea to an 
prosecuted out of the said Court before the Barons, oSuc??^*' 
ftc. directed to the sheriff of Somersetshire, by which bail-bond,— 
be ^as comnianded to attach the said Dunster and given to the 
JohnDde, by their bodies, wheresoever, &c. and them SSm- 
tefely keep, so that he mfett have them before the stances, held 
Baraos, &c. on the morrow of the Holy Trtntty rai demurrer. 
tfa^n next coming, to ansrwer our said Lord the 
Kk^ concemmg divers trespasses, cbntempts, and 

c 4 offencea 



^4 

1817. 

>■ — - 

Phelips 
Barrett. 



(C 
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offences by them lately done and committed ; and 
that the said sheriff should have then there that 
writ, which writ was endorsed as follows : " By 
rule of Court made the 12th day of April 1815, 
in a cause, BUnman and another against Dun^ 
ster, for non-payment of 23/. 12^. with costs 
" of attachment ;" which said writ, so endorsed as 
aforesaid, being an attachment for a contempt for 
non-payment of the said costs endorsed on the said 
writ, was afterwards, &c. delivered to, &c. (the said 
sheriff;) — that the said Dunster was thereon ar- 
rested by the sheriff, and that he, by colour of, his 
office, took bail for the appearance of the said 
Dunster at the return of the writ. To that plea 
there was a general demurrer and joinder. 

\X)n the original action being commenced against 
Dunster, he paid money into Court, which the 
plaintiff took out ; and having got his costs taxed^ 
and a rule for payment served, issued the attach- 
ment for contempt on non-payment.]! 

Moore, in support of Xhe demurrer, contended^ 
that the bond which had been taken was valid on the 
construction of the statute 23 //. VI. c. 10 j — that 
the defendant in the former action was in custody in 
consequence of an action personal (in the words of the 
statute) against him ; — ^that by the writ of attachment 
a day was given him to appear and answer generally ; 
—that an attachment was not an execution within 
the exception of the act, which was made in favour 
of liberty, — and that an action would lie against a 
sheriff for refusing bail in such a case. And he 

cited 
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Cited tbe case of Lawsan y. Haddock (a), where 
it was recc^nized as being the constant practice for 
sheriff to take bail-bonds in such cases. In Equity 
Cases abridged fbjy it is said, that ** if one be 
taken up on an attachment, either in process, or in 
execution after a decree^ yet in both cases, on his 
appearing before the Register, he is to be dis- 
charged, and to answer the interrogatories at large, 
not in custody ;" and in PL 4, — " So if the sheriflP 
take one up on attachment in process, he is to give 
a bond of 40 /. penalty to the sheriff to appear and 
answer; but for one taken up in execution after a 
decree^ the sheriff may insist on security propor- 
tionable to his duty : but in both cases, on the 
Reg^r's certificate that the party has appeared, 
the sheriff is to deliver up the bond;" for which is 
cited there, Danby v. Lawson, Hil. 1700, and 
1 Free, in Chanc. 110. He cited also Rea v. 
Dawes (cj^ Burton v. Low(dJy Lawson v. Had^' 
dock (ej, an anonymous case in Atkyns(fjy and 
Rexy. Aylett(g), cited in Tidd^s Practice (h J y 
whence (it is there said) it seems that the sheriff may 
take bail where the attachment is for nonpayment 
of money ; — and, finally, the more recent case of 
Morris v. Hayward (ij^ where, after much argu- 
ment and time taken to consider the point, it was 
held, that a sheriff might recover on a bail-bond 
taken for the appearance of a person against whom 
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(a) a Ventr. 337. (^J P. 351.pl. 3*4, 

(c) 1 Ld. Raym. 72a. fdj a Salk. 608. 

fej Style, 21a, 234, (fj a Vent 337. 

fgj Vol. u. p. 507. (hj Tidd. Pr. 320. 

CO 2 Marsh. 280. and 6 XauAt. 569, 
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an attachment had issued out of Chancery, and that 
such a ixmd was wholly untouched by the statute 
83JH;. VI. c. 10^ 

Gaseke^ ixmtfd, subnkitted, thit a^ the attach* 
Inent^ in the present instance, was not merely f<Mr 
nim-appearalice to mesne pmcess^ or other con* 
tempt, which might be snibsequently cleaned, but was^ 
in effect, in the nature of an eJtecution for a certain 
sutaa of mcmey, it was within the exception in the 
statute ^3 H.'VL c. 9*, alid was therefore not bail-» 



* And that die sfttd sherUEs, and all other officers imd 
lonmistfiA afoireBaid, shall let out of prison aU manner of peN 
84ns by them or any of them arrested, or being iii theit cus- 
tody, by foroe of any writ, bill, or warrant in any action 
personal, or by cause of indictment of trespass, upon reason- 
able sut'^ed df sufficient persons, having sufficient within the 
counties where such persons be so let to bail or mainprise, to 
keq> their days in such place as the said writs, bills, or wai-- 
rants shall require* Such person or persons which be or shall 
be in their ward by condemnation, executiofiy Capias TJUagai* 
dr Eacommunicattanf surety of the peace, and all 6uch persons 
which be or shall be committed to ward by special command- 
tnisift «f any jtistice, and vagabonds refusing t« serve acootdhig 
to the form of the statute of labourers only except. And that 
no sheriff, nor any of the officers or ministers aforesaid, shi^ 
take or cause to be taken, or make, any obligation for any 
caute afi^fesaid, 6f by colbtit 6f dieh* office, bat only to 
fhe&tfelves> rf any petson, net by any person which shall be 
in their wnd by the coarse of the low, bat by the name of 
their office, and upon condition written, that the said pri- 
soners shall appear at ^e day contained in the said writ, bill, 
or warrant, and in such places as the said writs, bilk^ or war- 
rants shall re^oire* And if any of the said sheriib, or other 
officers or ministers afiiresaid, take any ebligatidki }n other 
form by colour of their offici»i tfaatil sbaU be void, 

•• able 
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aUebj Tirtue of thit act. In the cage of Biand v. 
Biccards(kJt a bond taken merely for an appear- 
ance to an attachment out of Chancery had been 
beld Toid^ the defendant not being bailaUe ; and 
be dted Viner^s Atr. p. 459, tit* Bail» to d»e same 
point. In an anonymous case in Str^tnge fl), it 
ivia resi^fed that a $iker{^ could not take bail <m 
an attachment. And in Siudd v. Ackm(m)^ the 
Court oi Ccmmon Pleas hdd, that an action wonld 
not Ue against the shmff, for not taking bail on tti 
attadttn^it o«t of Chancery ; which showed that 
such a proceeding was not considered as within the 
statute. An attachment is in the nature of a 
eiimtnal jxooeeding, and a bcmd taken on an arrest» 
ttsder a bench-warrant issued by the Quarter Ses* 
sions, on an indictment, was held void in the case 
ef Bengough v. RossUer (n). 

Moore replied ; std>mitting, that if the sheriff 
were not compellable to take bail in such a case, as 
being one ¥nthin the exception in the statute, or not 
punishaMe by action or indictment for refusing to do 
so, yet diere could be no reason why, if he should 
take abond, he might not recover on it for a breach 
of the condition ; for that taking such bonds was not 
prohibited by the statute, and that they were there* 
fore not ill^al, as had been clearly shown by the 
cases already cited to have been frequently held, and 

(k) 3 Leon. ao8* 

CV VoL i. 479 ; a&d Field v. Workhouse, Com. Rep. 364. 

Cm) 1M.R468. 

CnJ 4 T. R. 50g i sad a H. BL 418. 

that 
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that even where taken on an attachment in execatioT» 
after a decree. 

Graham, Baron. — I certainly felt a degree of 
doubt in my mind on the cases which have been 
cited in support of the demurrer ; particularly those 
from Precedents in Chancery, and Equity Cases 
abridged, and which appear to have been followed 
in the case of Morris v. Hai/ward, where the 
Chief Justice seems to have taken it up as if there 
was no objection to such bonds, when given on an. 
attachment in execution after a decree. 



But in neither of the cases cited, does there ap-- 
pear to be any thing applying to cases like the pre- 
sent. We were also referred to TidtTs Practice,. 
but what is said there f^pears to be mei*ely a die-- 
tunu The sum which was required by the order 
to be paid, was awarded as taxed costs. The sheriff 
takes upon himself, on executing the attachment 
for non-payment, to take a bail bond. Now the 
whole argument on the part of the sheriff goes to 
admit, that the statute only allows him to grant 
ease and favour in particular cases ; but there is an 
express exception of executions, and other final 
process. 

The question then is, whether this pi:ocess is not 
in the nature of an execution ; for if it be, the sheriff 
was not warranted in taking bail by this act of 
parliament. If the statute has excepted this pro- 
cess, the sheriff acted contrary to his duty y and if 

so, without saying that an indictment woidd lie, he 

faa& 
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las at least done what he was not warranted in 
doiiig, and what he must not be permitted to do. 
Notwithstanding the cases which have been cited, 
therefore, where it has been done on attachments 
issuing out of courts of equity, it is not going too 
far to say, that bail may not be taken on arrests 
under attachments issuing out of courts of law, 
and under attachments for non-payment of costs 
especially, because they are to all intents and pur-* 
poses executions. Where they are issued for mere 
contempts in not appearing, they are on a very dif- 
ferent footing, for as soon as the party appears and 
clears his contempts, the object is answered, and 
the whole is at an end* 




Phelipb 
Barrett. 



Wood, Barony of the same opinion, — The ques- 
tion is, whether the sheriff is authorized to take a 
bond in such a case as this, under the statute of the 
23 H. VI. ch. 10. — [Here his Lordship read the 
Clause of the AcL^ — The defendant in this case 
was tskken on an attachment, to answer for a con- 
tempt in not paying the sum of 23 /• los. which he 
had been ordered to pay for costs.^ That was no doubt, 
in effect, an execution. It was not « process, by 
which he was ordered to appear, to show cause why 
he should not pay the money ; but the order was 
absolute on him to pay it, and if he had come in, he 
could have given no answer, and therefore he must 
have remained in prison till it was paid. The 
^statute applies to persons arrested and in custody 
on mesne process, and there is good reason for such 
a provision j but if it were extended to executions, 

a man 
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a mML eoidd not be ceiafelled to (My, and it is ad- 
mitted Isf tiifi plaiBtiflPa conoMti^ tJiat in cases of a 
common law ^cecutioii, a sheriff is no* emponered 
to take a bond. It was equally the riieriff's duty, in 
this case^ to bave taken the money, and not a bond. 
As to proceedings in courts of equity, they np^ 
pe»r to be r^ulated by analogy wi& the equity of 
tins statute. Some loose expressions have been 
alluded to^ as ap^ying to attachments issued on 
decrees, but they must be taken to have relaticm to 
decrees in equity, whereby certain duties are re^ 
quired to be performed. But a siieriff cannot bail 
a defendant taken on an attadhaneni for non^y* 
ment of costs, and in practice it is never done, nor 
do the words of the statute warrant it. Then it is 
said) that if he does take a bond in such a case, tibat 
it does not follow that the bond would be necessarily 
void, but thrt he m^kt recover on it. I» however, 
thmk otherwise ; for it is contraxy to law to take 
such a bond, and herefore it would not be right 
t9 peimit hnn to do it. 



Judgment £>r the Defisndant. 
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BoBfiNHAM and oth^n if. BsionsTT and others. Wedn«$dM, 

7th Mt^ 

Case agaixut common earners, Am* lonng a^^^MreaTa- 
parcel. — ^Plea, Not ^ilty . At the trial at the last parcel tent by 
Herejbrd summer assizes, before Richards, Barony f,*^ ^^ 
and a special jury, a verdict was found for the ^* proved that 
pfauntiffi, for 347 /. 1 1 $. Hie case was thus :-^ ofthe^cMch, 

the driver 
wai in li<]uor. 

The defi^ddants- were prqpriet(»re of a oeaeh whidh ^^ that the 
ran from Herejwd to Brecon^ and thence to Gzr- who nw^e 
rMpriken^ and had given the usual notiioe that they ^e'wa^-b'u^ 
would not be liable for parcels above 5 h unless in* thiniuDf that 
sured and paid £^r accordingly. The plaintifi were (J ^^^^ 
bankers at Hereford^ and were in the habit of ^•tom) had 
sending parcels of Welch notes to Messrs. Willdns^ about hit per- 
bankers at Brecon. I^ese parcels were always wk'hhn'*^ 
sealed m • particular manner ; and the bookkeeper g-tj;; «^ 
knew that they contained Welch notes*. On the coach for it:-% 
1 7th August 1815 the plainti£^' clerk took a parcel, i^^, ariting 
sealed in the usual manner, containing notes .to the fr<»ngrott 
amount of 347 /. 1 1 &, to the coach-office, to go by and that the 
the coach to Brecon on the following morning. wcreTSwcai 
He paid a halfpenny for carriage and booking: <»rriertfor 
no insurance was demanded, or paid. Cm the lol- withttanding 
lowing morning the parcel was entered in the way- ^ thc^utua? 
bill, and put in the back seat of the coach. There notice in their 
were two other parcels also entered in the way-bill. ciainungUa- 
There were no inside passengers when the coach left ^q^II^^^ 
Herefordf, When the coach auived. at Brecon^ the ocyon<r^. 5. 
bookkeeper thpre,. who usually unloaded tlie coach, 
received the way-bill, and took the two other parcels 

out 
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, ^^^7* ^ out of the front seat of the coach ; he did not look 

BoDSNHAM for the bank parcel, because the coachman usually 

and others carried it in his side-pocket. The coachman, on 

Bennett ^^^^ day, was intoxicated, but not so as to be un- 

and others, able to attend to his business. After waiting a 

quarter of an hour at Brecon^ the coach proceeded 

on to Carmarthen. 

The learned Judge stated 'to the jury the com- 
mon-law liability of carriers, and that they might 
stipulate to restrain it by notice. That they had 
given such a notice in this case, and therefore the 
question was, whether there had been gross negli« 
gence in the carrying of this parcel. He then de- 
tailed the evidence to the jury, who found for the 
plainti£P to the amount of the notes. 

Taunton moved for a new trial. 

Daunceyj and PeakCf showed cause ; and cited 
JElUs V, Turner (a). 

* • 

Tamttoni Oweny and Puller^ supported the rule, 
and cited T)fhf v. Morris (b)j Gibbon v. Payn^ 
ton (c)y Harris v. Packwood (d)j Nichokon v. 
Willan (e)y Beck v* Evans (f)^ Led v. Water^ 
house (gj. 

Gbaham, Baron.^^1 do not think there is much 



(a) 8 T. R. 53a. (h) Carth. 485. 

(c) 4 Burr. 2298. (d) 3 Taunt. 364. 

(e) 5 East. 507. (f) 16 East. 244. 
(g) 1 Price, 280. 



difficulty 
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^iffieulty in .this case, as the law now stands. By ^ ^i^ 
the old law, the carrier was bound to take the strict- bodrnham 
est care of the property entrusted to him ; but of and othea 
late it has been conceded, p^icularly in NichoU behnett 
$on V. WiUariy where Lord Ellenborough gave up and odieis. 
his former opinion^ that the liability of the carrier 
may be qualified, and that he may require an ad<- 
ditional premium for the risk he runs ; but yet he 
must take due care, of parcels, and if he neglecto 
tbeniv he is still liable. But supposing he is only 
cfaai^eable for gross negligence : let us see in this 
case whether there has been that gross negligence^ 
Observe the nature of the parcel sent from Boden^ 
ham to Wilkins\ such parcels had^ been often 
ient, and the moment the parcel was delivered, all 
persons in the defendant's employ must have known 
that it was a parcel of value. But when the coach- 
man comes to Brecon^ he gives the way-bill to 
FeterSjwho sees from the bill that it is a package sent 
in the usyal way of such valuables, and directed to 
the bankers. Peters says, " I took two parcels out 
of the coach ; I did iiot look for the other parcel/' 
Why not? — " I concluded it was carried by the 
coachman, as he usually carried such parcels/' Now 
it is clear the coachman was not in a situation to take 
care of it; and Peters says he was a drunken man. 
He ought to have asked the coachman for it, when 
he saw he was in liquor. So strongly am I of opinion 
that this was gross negligence, that I think it was 
the very way to facilitate theft. I do not say it was 
done for that purpose; but I cannot help thinking 
lihat the parcel was stolen between Brecon and 
CarmartJien. I agree with the defendants' counsel, 
VOL. IV, D that 
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that the defendants would not have been liable if 
ordinary diligence had been used ; but being strongly 
of opinion there was gross negligence in this case, 
I think the verdict was right. 

Wood, Baron. — I am of the same opinion. . I 
see no ground to disturb the verdict. By the com- 
mon law, the carrier was liable for losses arising from 
accident or robbery; nay, from irresistible force. 
Thie case of Morse v. Skee (h) pressed extremely 
hard on common carriers. Then special conditions 
were introduced, for the purpose of protecting carriers 
from extraordinary events ; but they were not meant 
to exempt them from due and ordinary care. It 
cannot be supposed that people would entrust their 
gioods to carriers on such terms. It only means, 
that they will not be answerable for extraordinary 
levents: but we need not, in this case, lay down 
that rule. Here has been gross negligence, and in 
all cases of that sort carriers are liable. The parcel 
Was delivened at Hereford ; it was entered in th« 
Way-bill; for any thing that appears, it gets to 
Brecon^ where it ought to have been delivered. 
Tlie carrier does not merely engage safely to carry 
and convey; he also engages safely to deliver. 
Have they taken care to deliver ? Nobody looks 
for it. The bookkeeper saw it down in the way- 
bill : he knew it was to be delivered at Brecon^ but 
never looks for it,— nol the least in the world. He 
isays, " I trusted to the coachman :'* he, I suppose, 
would say, ^* I trusted to the bookkeeper," It is plain 



fhj 1 Ventr 53. 
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&ej never cared any thing about it. Wliat can be 
groMer negligence ? In all probability the parcel was 
left in the coach and went on to Carmarthen^ and 
was lost there or in its passage. If the defendants 
let it go further than Brecon, according to ElUs v. 
Turner, they are liable. Put it any way, I see no 
ground for disturbing the verdict. 

Garrow, Baron* — This is a case of considerable 
importance to the public. I entirely agree with the 
Iaw as laid down by my learned brothers, and it is 
unnecessary for me to add any thing to it. Every 
body who has had any thing to do with carriers, 
must know, that if this case had received a contrary 
decision they would have had no security whatever. 
The carriers would have said, " You may enter 
into my lottery of a common carrier, where there 
are a hundred blanks to a prize,«-^where it is a hun- 
dred to one if your parcel arrives safe.*' But this 
case will teach them that it is their interest to 
employ persons capable of attending to their duty. 
I think the law was distinctly laid down to the 
jury, and that it was a question of fact proper fov 
their consideration. Had I been one of the jury, I 
should have found that there was gross negligence,r-T 
extreme negligence. If the verdict had been the 
other way, I ishould certainly have been of opinion 
that there ought to have been a new trial. 

Rule diteharged. 
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IN THE EXCHEQUER CHAMBER. 
(iK ERAOR.) 



Tkuridajf, 
. St&May. ^ DeFFELL t^. BrOCKLEBAKK. 

Ina^^JIJ^^ant. THE declaration (covenant) stated,— that the 
—(that on the plaintiff (in error) on the 13th of January 1812, 

«m?al of the f ^ . , ^ « . , , 

piaintirs by a certam charter-party of afireightment made 

ccrtofn port, b^t^^en the defendant (in error) as part and ma« 

where he un- naging owner of the ship Baffbtsr^ then lying at 

receive the Whitehaven^ whereof James Gtmson was master,' 

SJoS wii ^^ ^^^ ^°^ P*^» ^^ ^® •^^ plaintiff of the other 
for England part, it was witnessed, that the said defendant had 
iwith the next let, and the "said plaintiff had hired, the said ship^ 
provided the' ^ freight for the voyage, upon the terms and con- 
•hip arrived ditions thereinafter mentioned ; whereupon the said 
to ioad'6^ defendant did thereby covenant^ promise, and agree 
Slbr?fh?^* with the said plaintiff, that the said ship should 
•ailing of such proceed from IVldiehaven (w^th liberty to call at 
defendanV * Cork if. required) to Montego Bay^ and upon 
would pro- arrival there, she should be made tight, &c. and 
of produce in be well manned, victualled, equipped, provided and 
tobad the^*^ fumished with all things necessary for the voyage^ 

«une,and 

join the June convoy for England, provided the arrived out and was ready to load, 
and notice thereof was ^ven to the agents of the plaintiif in Error 6s running 
days previoue to the sailing of the said convoy, and on her arrival, &c. receive the 
•aid cargo and pay the current finei? ht t)-*it is not a condition precedent to the de* 
fmi^wi't part of the contract, that the ship should so arrive, but he is still bound to 
•apply a cai|^, though not in time to enable the plaintiff to sail with that convoy. 

And to a breach assigned, that though, &c. (averring the arrival and being ready 
to load) the defendant did not provide a sufficient cargo in time to enable her to 
tail with that convoy, but detained the ship for a cenain time after the sailing of 
the convoy, whereby, &c. : it is no answer to plead that the defendant did not to 
detain the said ship, te« the giu of the aiction being the not loading her, &c. 

and 
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and should thereupon take and receive on hoard 
from the agents or assigns of the said plaintiff in 
Montego Bay^ from and out of the usual barqua- 
dierSj with the assistance of the ship's boats, &c. 
and at the ship's expense and risk (unless any part 
pf the cargo should be shipped from Little River ^ 
hi which case it was understood that the draggerage 
attending the shipment of such part of the cargo^ 
which was not to exceed 1 20 casks of produce, was 
to be borne by the said parties in equal moieties,) 
the quantity of 450 casks of sugar and 200 
puncheons of rum^ and such a quantity of wood 
as might be necessary to stow the cargo, (pro- 
vided the agents of tbe said plaintiff gave notice to 
the said master of such their intention within teii 
days after his arrival,) for which the said master 
diould and would sign the accustomary bills of 
lading ; and that the said ship being theretvith disn. 
patched^ should set sail with the convoy that should 
depart from Jamaicaydr England in the month of 
June then next^ provided the said ship arrived 
cut, and was ready to load, sixty five- running 
days previous to the sailing of such convoy :■ which 
days were to be accounted from the day of her 
amval in Montego Bay aforesaid, and being re« 
ported ready to receive goods and proceed under 
sailing instructiona from the said convoy back to the 
said port of London^ and upon her arrival there, 
ddiver her said cargo in the West India' Dods^ he. 
In consideration whereof the said plaintiff cove- 
nanted not only to provide 650 casks of produce, as 
above stated, &c. but also to pay a certain freight. 

n 3 Avennenti 
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Averment, — ^tliat the ship sailed on the 30th Ja^ 
Huary from Whitehaven^ and arrived in Montega 
Bay 26th Aprily and was ready to receive on board 
a cargo of sugar, &c. according, &c. whereof notice 
Was given to the agents of the said freighter ; — and 
that the said ship did at Montego Bay receive, 
take, and load on board such a cargo of sugar, &c« 
as the agents of the said plaintiff thought fit to load 
6n board ;— and that in all other respects the de- 
fendant fulfilled the said agreement on his part. 

T^e first breach allied,— -that the said plaintiff 
did hot provide the said 650 casks of produce, as 
&c. but loaded on board a much smaller quantity, 
(viz. 1 56 hogsheads of sugar, and 24 puncheons, of 
rum,) the same being a very insufficient and incom- 
plete cargo for the said ship, and contrary, &c« to 
the damage of said defendant of 2,500/1 

« 

The second bt^each alleged,'--that although the 
Said ship arrived out at Montego Bay^ and wa& 
ready, &c. and notice was given to the agent of the 
said plaintiff sixty *five running days previous to the 
sailing of the said June convoy from Jamaica for 
EngUmdy yet the said plaintiff did not provide, or 
eause to be provided, a sufficient cai^ of produce, 
according to the terms and stipulations of the said 
charter-party, to be laden on board the said ship 
at the usual barquadiers in Montego Bay afore- 
said, in time sufficient for the said ship to join the 
said June convoy from Jamaica to England^ on 
her homeward-bound voyage to the port of London 

^ aforesaid ; 
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aforesaid ; but the said plaintiff detained the said 
ship at Montego Bay afore^id, for a further long 
apace of time, to wit, for the further space of thirty 
days after the sailing of the said June convoy, con* 
trary, &c. ; whereby the said defendant, during all 
that time, not only lost the use and benefit of the 
said ship, but was also put to great ocpense in and 
about the maintaining and paying the crew thereof, 
and was likewise prevented from earning and reco« 
yering so much freight and primage as he otherwise 
might and ought to have done, to a large amount, 
to wit, to the amount of 2,500/. And so, &c. 
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Plea isty Non est facttm. — 2d jrfiea to 1st 
breach : That defendant ought not, &c. becwae 
the said ship, upon her arrival at Montego Bay^ 
was loaded with a cargo, to wit, 250 ton of coals $ 
which said cargo of coals was not discharged from 
the said ship for a long space of time, to wit, for 
ihe space of one month from the time of her enival 
there ; and that there did not elapse sixty-five run<* 
ning days from the time when the said ship had 
discharged the said cargo of coals, and was ready to 
receive a cai^o of sugar, &c. to the time of the 
sailing of the June convoy from, &c. — 3d plea to 
ist breach : Th^t at the time said ship was re-< 
ported ready to receive good$ at Montego ^ay^ to 
wit, 27th April, the said June convoy stood ap^ 
pointed to sail on 20th June following, whereoff 
&c. ; and inasmuch as sixty-five running days could 
not elapse between, &c. the said charter-party be« 
came void. — ^4th, That such fhips and vessels of 
June convoy as dqmrted and sroled from Montego 

D4 Bey^ 
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Bajfy departed and sailed on the 29th Jtme^ and 
within the period of sixty-five days from the day 
ship reported ready, &c, ; whereby said plaintiff waa 
discharged frgm bis covenant, &c. — 5th, That said 
ship i%a8 not reported ready, &c. sixty-five running 
days before the June convoy was appointed to sail 
and depart. — 6th plea to both breaches : That the 
ship was not reported ready, &c. sixty-five running 
days before the said ships and vessels of the said Jumc 
convoy at Montego Bay departed and sailed from 
thence, by reason whereof the said charter-party 
became void. — 7th ta 2d breach : That the ship waa 
not reported ready to receive goods sixty-five run- 
ning days before said June convoy was i^pointed 
to sail, or before the ships and vessels of said June 
convoy did depart and set sail from thence \ and 
that the master of said ship in said charter-party 
mentioned, volimtarily and of his own accord, with- 
ont being required thereto by said plaintiff, or de- 
tained by him, remained at Montego Bay after the 
flailing of the ^\A.June convoy. — 8th, Protesting, &c. 
that the ship did not arrive out, and was not read)F 
to load at Montego Bay^ sixty-five running dayy 
previous to the sailing of the June convoy; averred 
that the said plaintiff did not detain the said ship 
at Montego Bay for any time whatever aftw the 
flailing, &c. in manner and form, &e. — 9th, That 
after receiving the goods mentioned in the declara- 
tion, and before the residue, ftc. were or could be 
procured, the master voluntarily sailed with mxkt 
incomplete cargo. — loth, That said plaintiff waa 
bot bound to provide the cargo in the said declara- 
tion mentioned, for the said ship to be loaden at the 

usual 
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waal harquadiers in Montego Bay, in time to load 
the same and join the June conroy, &c. unless the 
aid ship should arrive at Montego Bay^ and be 
thare reported ready to load, in sufficient time 
before, the soiiling of the said convoy, to be and 
Temain in Montego Bay^ for the purpose of loading 
there sixty-five running days before the said ship 
should be obliged to leave that place in order to 
join the said convoy. — Last plea : That plainti£P did 
DOt detain the said ship at Montego Bay for any 
space of time whatever after the sailing of the said 
Jvne convoy, in manner, &c. 
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^ Replication to 1st plea: Similiter added, and 
ittue joined.— Demurrer to 2d, 3d, 4th, 5th, 6tli, 
8th, loth^ and last pleas. — Replication to 7th plea: 
Preciudi non ; because the said ship was re|)orted 
leady, ftc. sixty-five days before the said June 
c6nvoy actually did depart, &c. —To 9th plea : That 
after said ship was ready, &c. and before the said 
master of the said ship set sail and departed from 
Montego Bay^ as in the said gth plea alleged, a 
Feasond>le time diapsed for the said ptainti£P to 
deliver and cause to be delivered 6jO casks of 
produce, as above stated, for the said ship to be 
loaden at the usual barquadierSy in Montego Bay 
itfin^said, and such a quantity of wood as was requi- 
site' to stow the cargo for the said port of London ; 
and that before the said ship set sail and departed, 
ftc. said plaintiff did not, &c. — Rejoinder. — Judg- 
ment on demurrer, that said pleas, 2, 3, 4, 5, 6, 8, 
10, ttid last, are not sufficient in law to bar said de- 
fendant (in error) from having and maintaining, &c. 

Parkey 
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Parke^ in support of the errors assigned, sub* 
Deffbll netted, as to the 1st breach, — that the plaintiff wa§ 
v*^ discharged from the covenant to load the ship, be- 
cause 65 days could not elapse between the time of 
the arrival of the ship, and the sailing of the June 
convoy ; for, as that was a condition precedent to 
the whole contract, on which the plaintiff had agreec^ 
to freight the vessel, the charter-party became void 
by the ship's not aiTiving out 65 days before the 
sailing of the convoy. And he cited the case oC 
Shadforth v. Higgin (a)^ where Lord EUenbo^ 
rough held, that a similar provision not having beeu 
complied with, discharged the freighter. — That as to 
the second breach, (he submitted,) that it was suffi- 
ciently answered by the pleas denying the detention 
of the ship ; because the introduction of the word 
but, in the assignment of that breach, makes the 
detention the substantial part of the breach, and 
narrows the all^atien, as was held in Harris v. 
Mantle (bj, so as to render proof of the detention;^ 
necessary in order to support the action on that 
ground. This being an action for damages on the 
whole declaration, if any breach is bad, or answered, 
the judgment must be reversed. 

Gaselee^ for the defendant in error, submitted, — 
that the proviso in the <;ovenant did not go to the 
whole contract, but was meant for the protection of 
the iship-owner, on the one hand, in case the vessel 
should not arrive so long before the sailingof the con- 
voy as 65 days, . from any liability in consequence of. 

(a) 3 Camp. 385. (ij 3 T. Rep. 307. 

not 
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not sailing with the convoy ; and of the freighter, on 
the other, for not loading her in time to do so, un* 
less she arrived so many days before ; — and that it 
was Bot applicable to the covenant to load the ves* 
iel generally y which the plaintiff was bound to do 
in all events ; but merely to the time of doing so, 
as that, if the ship arrived in time, he was then 
only to load her by a particular period : and that 
is the true construction of the covenant. As to 
the case which had been cited from Campbell; 
he submitted, that the proviso in that case was 
attached wholly and distinctly to the freighter's 
^art of the contract ; and that the doctrine of the 
decisions collected in the note to that case, was 
more in point on the present question, which went 
to show, that this part of the covenant ought not 
to be considered as a condition precedent to the 
whole contract. With respect to the 8th, loth, 
and last pleas, being an answer to the 2d breach : 
he contended, that the gravamen of that breach 
being the not loading the vessel, the detention was 
Iderely in aggravation of the damages sustained 
thereby, and that the denial of the detention merely, 
was no answer. 



43 

1817. 

., 1 

Deffbll 
Brocelb* 

BANK. 



Parke f in reply, pressed, — that the case cited had 
hot been distinguished from the present ;— that the 
repetition of the proviso made it a condition prece- 
dent to the whole engagement of the plaintiff, and 
the time of the arrival of the ship was thereby made 
the criterion which was to create the obligation on 
his part, or to discharge him ; for that that circum- 
stance 
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Stance would make a material difierence to the 
trader, as to the advantages of freighting the vessel 
with produce, and he was not to be considered 
bound to keep his cargo until any indefinite time at 
which the ship might arrive. And he insisted, that 
the last breach was answered fully by the pleas 
thereto. . 



GiBBs, Chief Justice.— The amount of the da- 
mages recovered, renders it very important to the 
plaintiflP that our judgment should be given imme- 
diately ; and as the case has been so well argued on 
both sides^ and with such close adherence to the 
points as to obviate any misconception, we have no 
difficulty in doing so. 

There have been two points raised. The first 
arises on the general construction of the cove- 
nant: — and the other on the pleas to the 2d 
breach. 

On the first point it was contended, by the 
plaintiff in error, that the arrival of the ship, and 
her being ready to load 65 days previous to the 
sailing of the convoy, was a condition precedent ta 
every thing else which was to be done ; and t]bat 
therefore, if the ship did not arrive, and was not sa 
ready to load, the charter-party must be considered 
aa at an end. 



. On the other hand it was argued, that that pro- 
yiso had nothing to do with the breach, and that 

the 
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tb^ plaintiff in error was bound, at all events,^ to load 
the vessel within a reasonable time. — (His Lordship 
read the words of the covenant y^^oyf that proviso 
only applies to the obligation on the master to sail for 
Enghmd with the Jtme convoy, if he should arrive 
65 days before it should sail ; but if he did not, then 
the general obligation to load still remained binding 
on him, although the ship should not have arrived 
out 65 days before the sailing of the Jtme convoy. 
And that puts an end to the objection on the first 
breach, of the want of the necessary allegation of 
the arrival of the ship, and of her being, ready to 
load ; for we think that that part of the covenant 
is not a condition precedent to the general obligation 
to load, but that it has relation only to the time of 
the loading with respect to the ship's sailing. 

The next objection is to the pleas to the second 
iotach, complaining, that the ship having arrived 
out in time,) that is 65 days previous to the sailing 
of the convoy,) was not dispatched with a cargo. It 
was necessary to state that the ship had arrived, and 
we accordingly find that allegation in the breach. 
Then it is also stated that the plaintiff detained the 
vessel ' for a further space of time after the sailing 
if the convoy; and supposing she was not ready to 
dqpart on the sailing of the convoy, by reason of 
ker not havinjg been loaded, the damages would be 
to be measured by the time she had been delayed. 
But the substance of the breach is, that the plaintiff 
in error did* not load the vessel in time to allow her 
to sail with the convoy. The further allegations in 
that breach relate only to the sort of damages to 

which 
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which the defendant would be entitled. The de« 
tention is not the subject-matter of the action, for 
that is set out before ; and therefore these pleas de- 
nying the detention only, are insufficient, because 
they do not go to the denial of the right of action. 

Judgment affirmed. 



IN THE EXCHEQUER CHAMBER. 
(in ERROE.) 



1817. 



Bth May. 



Harrison v. Kino. 



These words, JL HE plaintiff below had recovered a verdict in the 
him to Bow- Court of King's Bench^ in an action for words* 
charge^of^for- ^^^ defendant (in error, an attorney) in his de. 
gery,'* are not claration Stated, that the plaintiff (in error) in a 

3.ctioiiaulc X \ ^ 

because they certain Conversation, held in the presence and hear* 
?o chlr^Te' ing o^ » ^^^^ ^Tson, (then and still being a client 
person of of the defendant,) falsely and malidonsly spoke, &o. 
are spoken the false, scandalous, and de&matpry words fol*- 
with felony, i^^j^g : « I will take him to Bow-street upon a 
This Court charge of forgery,'^ (inuendOj that the defendant 
Terse a judg- had been and was guilty of forgery.) The defendant 
Courts bSow, (plaintiff below) had obtained a verdict, with entire 
merely on the damages (i,5oo/.) and judirment. One of the 

ground of the ^ > '*\ ^ , ^^T^ ^ j-j x • ^ 

defendant in ^rrors assigned was, that the words did not unport 

error not 

ap^aringi without going into the errors assigned. 

any 
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any express or precise imputation of the defendant 1817^ 
having committed foigery, (it was not said for what h^r^isok 
purpose, or to what place there, or on what charge, v. 

or against whom it was to be preferred,) but only Kikg. 
an intention of the plaintiff to take the defendant 
to Bow-street upon a charge of forgery : which 
words of themselves constituted no cause of action, 
although laid in a separate Court, as a separate 
cause of action, without any special damage. 

[XflWe^, jE. for the plaintiff, moved, that the 
judgment might be reversed, no one appearing on 
the part of the defendant. 

GiBBs, C /.— ^We 'cannot reverse a jud^eiJt 
on that ground alone. ' Some' reason must- be 

shown.l 

. . - ... • , . ' . » 

Lawes then stated the «rr^ assignled' as above. 



» ■ • > 



[GiBBs, C J. — Have you looked into the cases of 
^ood V. Merrick faX ^^ Poland y..]f^a$pn(bj9 
where it was held^ t\^at th^ words shoUfld affirm the 
plaintiff to be . a felon ; for that a niere assertion 
that the defendant charged him on su^picif^v^ . pf 

felony, is not of itself actionable.] 

/ 
, - 

That was stated tp be the. precise obj^^ctiop 
intended to be mad^ tp the present judgment.. On 
which the Court pronounced the I, 

Jiidgmeilt reversed. 

(a) Ro. Abr. p. 73. pi. 21. 1, 50. 
(bj Hob; ':^0S' 326. 

4.-^ d8 . IN 
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IN THE EXCHEQUER CHAMBER- 

(in error.) 



1817. 



Same Day* 



Stone v. M*Nair, 



of T/iSS Shitty stated,— that the judgment on which 
brought this writ of eiTor was brought, had been suffered to 

fSdant for pass by default on the whole declaration, which 
his"wlfe*^"ft^^ consisted of the common counts, in assumpsit:— 
must be ai- that the objections arose on the 5th and 7th counts, 
bMTi lent^at^ which were for money lent to the defendant be- 
his request, or Jq^ j^jjJ ^ jjjg mSe. at the request of him and 

It will be in- , \ ' , * 

sufficients and his ^ife : — and for money paid for the use of the 
a^j^idgraent ^ wife of the defendant below, at the request of the 
has been suf- ^yife . — ^nd in both counts it was stated, that the 

feicd by . 

default. husband promised to pay. They were, 1st, That 

Nor is it there was no allegation to show that the money had 

cured by a h^eti lent to the defendant's wife at his request, or 

count for mo- * 

ney lent to expended for her at the request of her husband. 
Mid*his"wifc^ And, secondly, that there was no legal consideration 
at the request precedent Stated for the promise by the husband. 

of him and his V» ^t_ ^t_ • . i i i . ^ , . 

wifej— aU Uotn these points were elaborately considered m 

StK both *^^ ^^^^ ^^ ^^- Serjeant Williams to the case of 
counts that Osbome V. Rogers ('a)^ and the other authorities 
promised to there cited. If it should not be considered that a 
P*y- request by the wife was insufficient to raise an 

assumpsit on the part of the husband, another 

(a J Saund. 264, n. 1. 

objection 
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would arise, that it was not stated. Nor did 
it sufficiently appear, that at the time of the sup- Stons 
posed contract she was his wife ; and if the debt was ^^ v. 
contracted before marriage, the husband could not 
be sued alone for it, MUchinsan v. Hewson (b). 
And even if the debt were contracted after marriage^ 
unless it appear that the credit was given to her 
husband, and not to her, he is not liable, Bentkjf v. 
Grijffin (c). The case of Stephenson v. Hardy (d) 
nay be cited ibr the defendant ; but that is distin- 
guishable from this, because there there was an ex- 
press allegation that the money was lent to the wife 
at the special instance and request of the husband. 

Tindalf for the defendant in error, admitted 
that the declaration was not strictly technical ; but 
contended, that after judgment by default, enough 
appeared on the pleadings to satisfy the Court that 
the judgment ought to stand. The fifth count was 
certainly the most difficult to support ; but not as 
against the objection — that it does not appear that 
she was the wife of the defendant (in error) at the 
time oi the contract, for that is most clearly ex- 
pressed. In Butcher v. Andrews (e) it was held, 
that a man promising to repay money lent to a 
stranger, was not liable to an indebitatus, but to a 
qiecial assumpsit^ because the same money could 
not be lent to two. But that does not apply to 
the ease of money lent to a wife, for which clearly 
die husband may be sued. So it was decided in 

(b) 7 T. Rep. 348. (c) 5 Taunt 356. 

(d) 3 was. 388. (e) Salk. 33. 

VOL. IV. E , Stephenson 
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Stephenson v. Hardy. There is nothing to exempt 
a husband eo nomine from liability for money lent 
to his wife and non constat, but she might have 
borrowed the money acting as the agent of her 
husband; or at least, a judgment having been suf- 
fered to go by default, may be considered as curing 
such an objection as the present, on the part of the 
husband. 



GiBBS, Chief Justice.— Your difficulty, certainly, 
is the want of an averment that the money was 
lent to the wife at the request of the husband; 
and that omission is iiot to be got over. 

BuRROUGH, J. — There is another count for work 
«nd labour, also^ which cannot be sustained. 

Judgment reversed. 



Saturday 
lOth May. 



The King v. Ridge. 



If the drawer A SCIRE Focids having issued against the de- 
exchange fendant, as the acceptor of three several bills of 

(which has 

been accepted by the drawee) made payable to his own order, and endorsed by 
him, gets another person to procure cash for it, who does so by allowing more 
than uie legal discount to be taken on it, it is usurious : for not being drawn for 
the benefit of such third person, but of the drawer himself, it is not a tale of the 
bill by such third person, but an advance of money by way of discount to the 
person making it, and on bis credit. 

Such a bill getting into the hands of the Crown, under an Extent against die 
party who discounted it, i« equally invalid as if it were still in his possession. 

exchange, 
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exchange, dated 1 2th April i Si 3^ payable twelve 
months after date, drawn by the Earl of Moira, The Kiho 
whereby he f Midge J became indebted to Atisten _ v- 
(the holder) in that sum and interest, as found by 
an Inqiusition, under a commission on an Extent 
agmnst him, as Receiver General for the county of 
Oxfbrdy — ^the defendant pleaded a general traverse : 
and the case coming'H)n to \ip tried before the Lord 
Chiqf BaraUy at the sittings after Trinity Term, 
the jury found a verdict for the Crown. 

In Michaelmas Term, Clarke obtained a rule to 
show cause why a verdict should not be entered for 
the defendant, or a new trial granted. 

From the report of the evidence given on the 
trial, it appeared to have been proved, that a little 
before Lord Moira's departure for India, his lord« 
ship had drawn four bills for 1,000 /• each, payable 
to his own order twelve months after date, which were 
accepted by Ridge, his lordship's regimental agent, 
— That they were then handed over, endorsed by 
Lord Moira generally, to Major James, his lord- 
ship's con6dential friend, and who had been em- 
ployed in obtaining money for his lordship, through 
the medium of such bills, ever since the year 1802, 
by getting them discounted for that purpose, and 
often at the house of Austen and Maunde, but 
more particularly with Austen, wno usually fur- 
nished cash for them. — That Major Jawe^ (having 
previously had a communication with Maunde on the 
sid>ject of getting the bills negociated,) took them 
himself to the banking-house of Austen, Maunde 

j^ 2 and 
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and Co.» in Henrietta^^treet ; where, after serenJ 
interviews with Maunde, (without seeing Austen on 
the business,) he at length received from Maunde 
3,600 /• for the four bills, which he immediately gave 
to Lord 3/ofra. Major ./iome^ was known to ^ftften 
and Co. to be the agent of Lord Moira^ and to be 
procuring the moneyfor him. It was also in evidence, 
that IjoTdMoira*s bills, so drawn and accepted, had 
become much depreciated in the market; which 
was explained to mean, that they were not negociable 
for so much in value as they purported to be drawn 
for, and that 15/. per cent per annvm^ vras com- 
monly required and received for discounting them. 
Major James had himself no interest in the bills, 
but was merely the agent of Lord Moira'y and had 
not endorsed them, nor was there any other en- 
dorsement on them but that of Lord Moira. On 
that evidence, the counsel for the defendant objected 
that the transaction was usurious ; for that it wras 
quite clear, that the money given for the bills in 
question, was in the way of discounting them for 
Lord Moiraj and not as buying them of Major 
James. His lordship left it to the jury to say 
whether the transaction before them was merely co- 
loimtble on the part of the house of Austen and 
Maunde^ and wbs a discounting of the bills ; or 
whether it was a fair and bond Jide purchase of the 
bills by them. If the former, directing them to find 
for the defendant ; if the latter, for the Crown : 
when the jury found a verdict for the Crown. 

Dauncey^ and Nolany showed cause ; contend* 
ing, that what had been done in respect of the bills. 
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was on the face of the transaction a mere sak, and 1817^ 
not a discount : when the Court calling on the xhe ^i^^ 
counsel who were to support the rule> — '^^ 

ft 

Clarke, iJidPeake^ submitted, — ^thatthe transac*** 
tion was a discounting, and not a purchase of the 
bills, and.therefore usurious ; — that the money given 
for them was a personal advance to Lord Moira 
himself alone, on his credit, at a premium of 15 /. per 
cent, being ccmsiderably above the usual discount. 
Major James was not a third person holding the bill 
for his own benefit, as having received it for money 
due to him from Lord Moira, nor does he endorse 
it, or make hunself liable ; — if he had,, it would have 
been a loan to him, and therefore equally usurious ; 
— but he is identified witK Lord Moira,^ who was at 
the time distressed for money, and was precisely one 
of the persons meant to be protected by the sta- 
tute faj against the mischievous consequences of 
their necessities, and the language of the act is most 
general: or if transactions of this sort maybe legalized 
as a sale, the beneficid provisions of that act will be 
irustrated. A party selling a bill is released from 
all re^nsibility on it. Not so here. Lord Moira : 
whose sale it was, if the bill was sold, for it was 
sold for his benefit, and in fact by himself ; for the 
mere agency of a third person can make no sort 
of difference in the act itself, which was, a discouht- 
ii^ of these bills at more than five per cent. 

Daunce^, and Nolan, contrd, contended, that 

(a J 13 Anne, cap. 16. 

B3 It 
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1817^ ^ it was a mere question of fact for the jury, whether 

The King ^^ ^^ ^ ^^ ^J Major JameSj or a discounting 
V- for Lord Moira ; and their finding ought to be 
conclusive. It was in evidence that no one would 
take these bills for their full amount, therefore they 
were sent into the market to be sdd to any one 
who would purchase them on speculation. Tliey 
had in the inari^et a specific value assigned them, 
and the house oi Austen and Co. had given for them 
all that they were considered to be worth. This is an 
instrument on which any one, becoming legally pos* 
sessed of it, might sue, and therefore may be the sub- 
ject-matter of sale. If the issue of the bfll was fiiir at 
first, subisequent ustiry does not vitiate it. ti Austen 
and Maunde h^ endorsed these bills over to a third 
person, they would have been available in his hands ; 
so aJso are they in the hands of the Crown. 

RicHAKDS, Chiif jBtfron.-^This is certunly a 
case of very singular circumstances. — {Stating the 
transaction and the connection between the pariieSj 
and observing particularly on the communication 
between James cmd Maunde, before the bills were 
produced.) — It is said that this transaction was 
usurious ; and if it were, we ^e bound here to decide 
lurcording to the law. 

Now I confess, on re-consideration, that I think 
this was an usurious transaction, and that the usury 
a£Pects the Crown in the same manner as it would 
the assignees of Austen and Maunde^ if they had 
become bankrupt. Without entering into all the 
circumstances, the simple fiict is, that Lord Moira 

/« and 
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and Major James were, as to this transaction, one 
9nd the same person. If Lord Moira had gone to xhe Kina 
Austen and Maunde, and said, *^ Lend me 3,400 L _ v. 
and I will give you bills for 49000^/' no doubt that 
would have invalidated the bills ; and I do not see 
how we can distinguish between the facts of the 
bills being signed before or after the negociation, or 
mdiether they were tajcen to Austen and Maunde in 
an issuable state or not. Major James doe^ not a£fect 
to be more than a mei^e messenger in the business. 
It was aigoed, that if the hills were good in their 
inception, subsequent usury would Aot make them 
bad. I think, howei^r, that it would. Then it 
was contended, that in the hands of the Crown, as 
of an innocent holder, the vice of the bills was re- 
moved ; but I think t^t the .Crown must stand in 
the place of an assignee, and I think it is clear, that 
in case of bankruptcy an assignee could not have 
reconrered on the bflls ; and I see no difference, for 
they both become possessed by act of law. 

it has been put also, that the question was fkirly 
left to the jury as a question of &ct, wbethex this^ 
negociation was a loan or a sale ; they l>eing to]4 
that in the one case the bills would be bad : in the 
other they would be good. The. effect of that di- 
rection would be, to leave the question of law to 
th^n. Now I think that the person who tried this 
cause ought to have told the jury, that under the 
circumstances of this case the transacticm was usu- 
rious. It did not occur to me then, as it does now,, 
that this negociation was tainted' wi<^ usury ; but 

£ 4 I should 
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^ ^^* . I shmild certainly iiow diiBet, if the cause were tiy^ 
The Kivo ing before me» that Lord Moira could not be sued 
BwoB. ^^ these bills, because they are bad in point of law; 
and therefore I think there should be % new triaL 



Graham, jB^iron.—- The aiguments of the de- 
fendant's counsel have relieved me firom nuuiy con- 
siderable difficulties ; and I think the question was^ 
ultimately, not one of fact. If Major James had 
received these bills firom Lord Moira on his own 
account, as security fw a debt, and had then sdd 
them, the direction would hav^ been right; but 
James was Lord Moiro^s confidential agent.-^ 
f Adverts to the evidence. J — This, therefore, being 
clearly a loan to Lord Moira^ and not a purchase 
in the market, it was not a question for the jury; 
md the Judge should have told them, that it was a 
transaction which the law did not allow. Then the 
bills getting into the hands of the Crown, under 
this extent against its debtor, does not remove the 
usurious quality ; for that is certainly a very diflfe- 
rent thing from a bill originally good having got 
into the possession of a bondjide holder for a valu- 
able consideration. 

Wood, Barony absent. 

9 

Garro w. Baron. — The confusion which has got 
into this case proceeds from its having been at one 
time considered, that these bills were sent about 
the town to be sold for what could be got for them; 
but the het is, that this paper was sent by the 

maker 
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maker to those who well knew its precise value, to iBiy. 
get that value for it, which was done. Nothing had j^^ j^^^^ 
been given by Major James for it ; and whether the v. 
tnuisaction was originally good, it is not necessary 
to inquire : but that this transaction, as between 
Major James, the acknowledged agent of Lord 
Moiraj and Austen and Maundey was usurious, 
Aere can be no doubt. 

It was ingeniously argued, that the bills, by 
getting into the hands of the Crown, made a diffe- 
rence as between the Crown and the party : but it 
would be most unfortunate if that were so ; for then 
the grossest usurer would have nothing to do but to 
get his bills seized under an extent, and then all 
his illegal transactions would be rendered available 
in the hands of the Crown. That is too monstrous 
a proposition for serious consideration, and would 
require to be suf^rted by undoubted authority. 

Fer Curiam. 

Rule absolute. 
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Iftth May. 

After pay- 
ment of 
money into 
Court by a 
defendant, in 
an action 
brought 
against him 
on the 2d and 
3d Edw. VI. 
Dy a farmer 
of tithes, he 
cannot object 
to the plain- 
tiff's title to , 
the tithes $ 
because he 
has admit- 
ted the plain- 
tiff's right 
generally, and 
has reduced 
tlie cause to a 
mere question 
of the amount 
of the da- 
mages. 



Broadhurst, Clerk, v. Baldwin. 

The plaintifi' kad recovered a verdict at the last 
Stcffblk Lent Assizes^ in an- action of debt under 
the 2d and 3d Edward VI. cap- 13, for treble 
the value of tithes of com and grain taken and 
carried away by the defendant without setting out 
the tithe. 

The declaration contained six counts. — The first 
count (under the statute) stated plaintiff to be en- 
titled to the tithes, in the pariah of Brandlesiifn, as 
the farmer thereof ; and that the defendant, as an 
occupier of land within, &;c. having cut down and 
reaped certain com and grain, to wit, &c. the tithe 
whereof did of right belong, &c. and ought to have 
been yielded, &c. ; but defendant, not regarding, 
&c. did take and carry away the said com and grain 
from said land where the same had so grown, with- 
out dividing or setting forth for the tithe thereof, the 
tenth part of the said com and grain from the other 
nine parts thereof, and without any agreement or 
composition, &c. value 1 00 /• ; whereby, &c. actio 
accrevit tor 300 1 being, &c.— The ad count stated, 
that defendant was indebted to plaintiff lOO/. for 
the use, perception, and enjoyment of the tithes of 
com and grain of certain lands by defendant, at his 
request, and by the permission and sufferance of the 
said plaintiff, for a long time then elapsed, per- 
OBived, 4uiid enjoyed, which, &c. j whereby, &c. — 

The 
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The 3d count, that in consideration of defendant's 
perception and enjoyment of dirers other tithes, &c. 
the defendant undertook and agreed, &c. qtumtum 
valebant J viz. lOo/, — The 4th and 5th, the com- 
mon money counts. — 6th, Account stated ; breach ; 
dami^ xoL 

The defendant paid 22/. into Court on the 2d, 
3d and last counts, and pleaded the general issue. 

The plaintiff, on the trial, proved that he was 
lessee of these tithes under trustees, and that he had 
received payments from other occupiers. The de- 
fendant had been accustomed to pay a certain yearly 
composition for his great tithes to a former lessee ; 
and one of the questions in the cause was, whether 
that composition had been put an end to, and 
whether the plaintiff, the present lessee, was enti* 
tied to recover more. 
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The defendant's counsel objected, that the plain- 
tiff had not made out a sufficient title to the tithes 
to enable him to support the present actitm ; for 
that there eould not legally be a lease of tithes by 
parol witht)Ut deed. 

On the other hand it was contended, that the 
defendaait having paid money into Court, had ad- 
mitted the plai^tM^s tide ; and could nM, therefore^ 
aftejrwards- tAke any objection to it. 

Graham, BaroUj who tried die .cause, ruled, 
that the plaintiff had tuade out a r^ht to the tithes 

for 
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for one year at least, by his contract, fortified hf 
perception under it*; and obserYcd, that that tide 
was admitted on the record, and more particularly 
as the counts on which the money was paid into 
Court were special : but that as to the count for 
treble value, that was out of the question ; because 
it was clear that the plaintiff had ncTer called on 
the defendant to set out the tithes, and that he 
never meant to do so*. 



Hart obtained a rule to dic^V cause why the 
verdict should not be set aside and entered for 
the defendant, or a new trial granted, on the objec- 
tion taken at the trial now suj^rted by the audio- 
rities; — he submitted, that the plaintiff, having 
declared as fanner of the tithes, was bound to 
produce a lease ; for that there could be no transfer 
. of tithes to a stranger by parol, whatever there 
might be as between the person entitled and the 
person who was to pay them by way of retainer, 
Hawke v. Brayfield^ (aX KeddingUm v. Bridge 
man (bj. — ^That in the latter case it was held that 
such an agreement operated by way of forbearance 
and waiver, as between persons who were privy to the 
original compact ; but in no case could it a{^y to 
a third person or stranger. 

As to the objection of their being precluded 
from going into the title of the plaintiff after paying 
money into Court, they relied on the distinction 



C^) Cro. Jac. X37. 

(ij Bvopb, 3. and cases in 



taken 
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tiken by Askurst, J. in Cojp v. Parry (c)^ that 
it was only an admission that the plaintiff was enti- 
tled to maintain his action for the amount of the 
sam paid in ; leaving aU points open as to any fur- 
ther demand, as if the plaintiff had discontinued 
and proceeded de novo. 

Bhsset, SerjS and Storks^ now showed cause ; 
submitting, that the plaintiff had proved a sufficient 
title, independency of the admission by payment of 
money into Court ; and if not, that the defendant 
was precluded therdby from taking the objection. 

As to t^e objection itself, they contended, that 
although there 'were cases apparently somewhat 
contradictory as to the right mode of acquiring a 
title to tithes, and raising a doubt whether a lease 
of them finr a year, as an incorporeal hereditament, 
could be by parol ; yet it had been held that such 
a transfer, if not good as a leas^ was good as a 
mutual agreement ^</J, and that would be suffi- 
cient to sustain this verdict, if accompanied by 
enjoyment. In Setwin v. Baldy fej, it was held 
sufficient, on the part of *a plaintiff declaring as 
fiumer, that he proved himself to have been in 
receipt of tithes as lessee of J. S. , 'who was lessee 
of the rector, without producing the lease from the 
rector to J. S. And in Hartridge v. Gibbs (f) it 

(c) 1 T. H. 464. 

(d) Eaton v. Sherwin, Skin. 113. 

(t) B. N. P. 188, and Nelson v. Woodward, Cro. Eliz.i249; 
Owen, 103; 1 Brownlowy 354; and Sorrell v. Grove, 1 Ro. 
B. 174. (f) B.N. P. 188. 

was 
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1817. was not required of the plaintiff, who dedared'as 

B^^\^. ' farmer, to produce any lease after proving percep. 

HURST tion i and that would be sufficient to entitle a plain*^ 

Bal^ tiff to call on a defendant to make out his CBBe(gJ. 

And they cited also Saunders v. SandfordChJ^ 

Arnold v. Bidgood (ij, and Moyle v. Ewer (kj. 

On the other point they submitted, that the 
case of Cox v. Parry was against the proposition 
in support of which it was cited. And they cited 
further, the case of Bennett v. Francis (IJy where 
the Court of Common Pleas expressly held, that 
payment of money into Court on a declaration in 
contract, was an admission of the contract, to the 
full extent of the terms laid in the declaration. 
This also is laid as a special contract, and is equally 
admitted by the payment of money into Court ; 
and the question was reduced to one of the amount 
of damages, and the jury found that the plaintiff 
was entitled to more than had been so paid in by 
the defendant. T^ey also cited, to the same point, 
Yates V. Willan (m). 

Harty B. and Jamieson^ in suj^rt of the rule* 
cpntended, that payment of money into Court did 
not merely confine the question in this cause to the 
amount of the ulterior dami^es to be recovered; 
but that it still left the right of action open to any 
^ objection, and did not preclude the defendant from 

the benefit of any thing which should occur on the 

Cg) B. N. p. 188. (hj Cro. Jac. 437. 

CO Cro. Jac. 318. (kJ lb. 362. 

ft) aB.&f. 550. fmj 2 East. 128. 

trial 
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trial destructive of the plaintiff's case : as if, in an 
action by one of scTeral partners for a partnership 
debt, the defendant, having paid money into Court, 
and not having pleaded in abatement, might still 
take advantage of the plaintiff's showing himself 
out of Court, by betraying, in the course of the 
cause, that there were other persons who ought to 
have been joined with him in the action. A de- 
fendant might pay money into Court on other 
grounds than that of admission of the plaintiff's 
right even so far ; and it would be hard to say 
that if a defendant should erroneously pay money 
into Court, that should give a plaintiff a right to 
proceed in a suit for which he had originally no 
foundation. And he cited Hutton v. Bolton (n J » 
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Graham, Baron. — I am of opinion that the 
plaintiff is not entitled to any further inquiry; 
though, if my brother G arrow should think other- 
wise, I shall concede my opinion. I must observe, 
however, that the case which has been cited for the 
defendant, of Coo: v. Parrt/, in my view of it, is 
precisely against the proposition that the payment 
of money into Court on a declamtion, upon a special 
contract, is not conclusive on the defendant. The 
defendant, in that case, was precluded from admis-* 
fiion of the plaintiff's right of action, because he 
could not admit such a right gainst the positive 
effect of an act of parliament ; or that the plaintifl^ 
were entitled to proceed on a policy against one whose 
name was not iiKserted in the instrument, as was 



r»; 1 H. BL 4^. 



required 
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required by the a5th Geo. III. c. 44. And in the 
case of HiMon v. BoltaUj the defendant did not wish 
to contest his liability as to the 2 1 /• ; yet he admitted 
nothing by paying that money into Court, but denied 
that any thing more was recoverable. In this case^ 
where the declaration was special, the money which 
was paid into Court was an acknowledgment of the 
specialties of that declaration, and was an admission 
of the plaintiff's right to sue ; and that something, 
at least, was due to him from the 'defendant. 

Wood, Baron, absent. 

Garrow, Baron. I entirely concur in the opinion 
which has been given. It appears to be admitted 
that the verdict was right, if the payment of money 
into Court was an admission of the plaintiff's right 
of action. Now the parties could only have gone on 
to trial afterwards, to ascertain whether there was or 
was not any thing more due to the plaintiff than the 
sum so paid into Court ; and if not, there could have 
been nothing to try. In so doing they proceeded at 
their peril, and must abide by the result. The pru- 
dence of paying money into Court, is one of the most 
anxious points on which counsel can be asked to ad- 
vise ; between the care lest the party should admit the 
terms of a special contract, on the one hand ; or on 
the other, lest he should proceed with a consciousness 
that something must ultimately be recovered : but^ 
whatever course be adopted, it must be followed by 
all its legal consequences. In the present case the 
Jury have found that more than the sum paid in by 
the defendant was due to the plaintiff; and there has 
been no good ground urged for any further inquiry. 

As 
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^' As to the Other question, it is unnecessarjr to 

decide that point ; but I should certainly say, that 

the tithes might have been so let to the plaintiff, as 

it has been alleged they were, for a year. The Baldwih* 

verdict, therefore, must stand. 

Rule discharged* 
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IN THE EXCHEQUER CHAMBER. 

(In Equity, Coram Richards, Lord Chief Baron.) 



The Warden and Minor Canons of St. Paulas, 
and their Lessee, *o. the Bishop of Lincoln, as 
Dean of St. Paul's. 






This was a suit instituted for an account and The dwellings 
payment of tithes, after the rate of 2 5. 9 rf. in the of thc'dc^eiy 

of Su Paut% 
in LtmJoK, is not exempt from the payment of tithes to the Warden and Minoi* 
Canons under the 37 H. VIII. c. 12. 

The rate, according to the amount of which, the payment for such tithes is to 
be computed, is %s, gd, in the pound, on the fair yearly rent, or actual annual 
falueot the premises to be let, as in the case of all other houses paying tithes. 

The maxim ecclaia eccUsia decimas tolvere nan debit , does not apply to the cir-^ 
cumstances under which the dean of S(. PauPs is connected with the warden 
and minor canons as parson of St. Gregory. It is confined to the clergy of the 
iomi dmrcb* 

The dean is not, within the meaning of the exemption in the act, a great man. 

Where there has been no new lease granted for many 7 ears, the clergy of !««/(?« 
are to b« paid for their tithes, on the expiration of the old on«, according to the 
improved annual value s and when any fine is paid on taking a new lease, in 
consideration of which the annual rent is reduced, the amount of such fine is to 
be taken into the calculation of the estimate of the yearly valuer — New houses on 
old sites are liable according to the actual annual value. 

Where a general act of parliament confers immunitieswhich expressly exempt 
certain persons firom the effect and operation of its prdvisions, it excludes all ex- 
emptions to which the subject might liave bten before entitled at common law s 
ixfressio wnus ist ixclum alterint. 
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^^^7' poondf for the dweUing-hooae, &c« in the Meopa^ 
j^ War- ^^ of the defendant, computed on the AiIlTafaie, to 
PEJi, Ac be let by the year. The bill stated, (after deducing 
\ ' the title of the plaintiflfe, aa paiaon and pr^^rietois 
The Djiav« of the church of St. Gregory^ to the tithes, a« 
conferred on them by appropriation of the Dean and 
Chapter of the cathedral church of St. PauT^y 
under the authority of letters patent of the 34th 
Hen. VI.) — ^That by a decree (a) dated 23d JFe- 
hruary 1 545, made in pursuance of the act of par- 
liament (37 Hen. VIII.) " for tithes in London^ 
it was ordained, that the citizens and inhabitants 
should yearly, without fraud or covin, for ever pay 
their tithes to the parsons, vicars and curates for 
the time being, after the rate therein mentioned ; 
viz. for every ten shillings rent by the year, of 
all houses, shops, &c* i^. 4 7 ^, ;— twenty shillings 
is.^d.\ and so in proportion for every lo^. increase 
of rent, payable quarterly, with an exception in 
favour of any houses. &c« accustomed to pay less.^— * 
Then (noticing the acts of 2 2d Cha. II. for re- 
building the city of Lon^ony as having united other 
parishes with St. Gregortf^ and the 22d and 23d 
Cha. II* as coniSnuing the right of the plaintiffs to 
their tithes as formerly,) — it charged the possession 
of the defendant, and his non-payment of tithes, and 
that the said dwelling house, &c. ought to be com- 
puted, with respect to the tithes payable therefore, at 
thepresent improved yearly rent or value.— 'And 
prayed, &c. 

The defendant, by his answer, having premised that 

(a) ThU decree is set out at length in 3, Burn*8 EccIe$I- 

astical Law, p. SSS* , 

in 



in 1670 the then Dean rebuUtthemansioii-houBe, &c. ^< i7- 
<m part of the scite of the old deanery, as eet out by an ^j^^ War- 
adjudication under the hands and seal^ of the then dek> Ac. 
Loitl Keeper and Bishop afLondoTif under the au- ^^^^ ^*^ * 
thority of an aet of parliament, on consideration of The Dsak. 
being entitled to demise the residue ft^r a tetm <^ 
60 years, set up the MIovring defences : 

1st, That from time whereof, &e. no tithes, 01^ 
any pecuniary payments whatsoever in the nature 
w in lieu of tithes, were ever made and paid, oi" 
were of right due or payable to the plainti£&, for 01^ 
in respect of the said deanery-house, &c. so long as 
the same remained in tenure and occupation of the 
Dean, (stating his own constant oecupation, and that 
the said deanery consisted of the satne premises so 
set out, &c. ;) but that such part of the garden of 
the present deanery as thereinafter meiktioned, for^ 
Bterly belonged to a certain dwelling»house or taverii 
called The Feathers^ and which the defendant be*- 
lieved was added to the old garden soma after the re« 
building of the deanery } and that part of the present 
court-yard and garden of the said deanery connsted 
of the former sites of four shops or sheds, and of three 
houses in ScaUop<otirty added at the same time. 

2dly, Reciting the purchase and conveyance of the 
scite of the Feathers, in 1683, which was added to 
the garden of the deanery, — the answer stated, that 
firon that time down to the year 1779, the sum of 
125. 6d. had been paid by the defendant's pre- 
decessors- to the plaintifis, in lieu of tithes for the 
said ground > and submitted, that such annual pay- 

F 2 ment 
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ment could not now be increased. It then refetre^ 
to certain entries in the plaintifis' book, where the- 
DEN, &c. payment of 12^. 6d. was described as being paid 
of St. Paul's for the tithes of * the deanery^ but which, it insisted. 
The DzAN. ^^^^ payable only for that part of the garden added 
in 1683 ; and therefore protested against such 
entries concluding the defendant. It then stated, — 
that shortly after the year 1 769, the tithes due to 
plaintifl&, of four shops or sheds adjoining and 
occupied with the said deanery, were first charged 
and collected after the rate of \s. /^d. per annum 
for each, making, together with the 12^. Qd. the 
entire sum of 175. 10 rf.; — that in 1776, the tithes 
due for three houses 'MJiBhUop-courty also taken into 
the occupation of the then Dean, were first charged 
and collected after the rate of 2s. for each house, 
making, with f^e other sumSj iL $s. 10 d. which 
was also paid down to 1779; from which period 
down to 1 792, it was alleged, that from mistake or 
accident, a sum of 1/. 5^. had been improperly 
collected on behalf of the plaintiffs, instead of the 
said sum of 12^. 6di — and insisted, that the Deans 
of the said church were entitled to hold the premises 
which were part of the scite of the ancient deanery, 
free of all tithes, and payments in lieu thereof. 

3dly. The answer next (adverting to that part of 
the decree which orders that the owners of dwelling- 
houses, &c. inhabiting or occupying the same them- 
selves, should pay a rate of tithes proportionable 
only to the quantity of such yearly rent as the 
same were last letten for^) insisted, that from long 
previous to the year 1779, the payment of 12 jt. &d. 

for 
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for the sdte of the Feathers^ added to the deanery, 

and the other sums before-mentioned, for the other r^^ War- 

additions, was the only sum ever paid in respect dek, &c. 

of the said premises, (except the sum of i /. 5 s. ^^ ^' ^*^^'* 

paid from 1779 to 1792, instead of the 12^. 6rf. ThePiAx. 

by mistake ;) — and that none of such premises, so ' 

added, had ever been letten since they were added ^^^'^j^ / 

to the deanery ;— and that as the said premises y^^^ / 

must be presumed to have been then assessed at 

the rent for which they were then last letten, they 

could not, therefore, be raised till they should be 

next letten. 

4thly. The defendant (adverting to the words 
of the statute, that the dues should not extend 
to the houses of great men, or noblemeuji or 
noble-women, when in their ovm hands,) sub« 
mitted, — ^that the Dean was a great man, within 
the meaning of the act, and that therefore the 
ancient site of the deanery was exempt ; or, if not, 
that still the customary payment of the 'Sum of 
12^. 6d.y assessed upon the said deanery, was the 
only payment to which it was liable for the said 
ancient site of the deanery, including the site of 
the Feathers^ unless it should he again let. 

The 5th, and last ground of defence, was, {in- 
sisting still on the annual payments,) — that, in all 
events, the plaintiffi were not entitled to demand 
more than 1/. 5^. for the said deanery, exclusive 
of the additions; — and that, if they were, they were 
Qot entitled to more than for six years before the 
£ling of this bill 

F 3 The 
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^ Tlie miflwer ccmcluded, by denying that any ini* 

The Wa a- provemepts had been made aince the re-building, &c. ; 

9BN, &c. 9Qdthatdefendanthadnot,(aswaacharged,)anyother 

af SL^Pauri ^^^^^^^^ ^ hig possesaion, except aa aet forth in 

Tbs DxAN. hia schedule. 

Wetherelli and HaU^ for the plointiffi, contended^ 
that they were entitled to an account of the tithes, 
at a rate according to the present annual value of the 
premises sul^ect thereto, to be let. And they sub* 
mitted, that the decided cases of the Minor Canons 
of St PaiU*s V. Morris (a)j and Anirobus v. 
The East India Company (b)y had furnished the 
^inciple which ought to govern the present; — that 
lihe plaintifis having once proved by evidence, that 
a suiA of money had been always paid for the tithes 
of these premises,, the only defence on which the 
defendant could succeed would be, that that sum 
was a customary payment; — and they submitted^ 
that that customary payment, if pleaded, should be 
stated with the aame precision as . is required in 
pleading a modtis : but no such defence (they ob- 
served) was set up by the defendant's answer ; m 
if it were, that it could not be noticed by the Court, 
because it was not well pleaded. But there are 
other defences setup, clashing with, and contradictory 
to each other. One is, that the sum of 1 2 ^. 6d.^ 
which has been paid for the tithes, has been paid 
fbr other premises added to the deanery : whereby- 
they would put it, that the corpus of the deanery 
haa never paid tithes; suggesting father than insist- 
ing on a defence on that ground. But if that sum 

(u) Q Vci, 155. fbj 13 Ves. 9. 

should 
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4iaoM be proved to hate been ptod, and payable, for ,, ^^^7- 
tlie deanery, the defendant must get rid of it by The War- 
jdlowing it to be a customary payment; and it was "^^^^^p*^-. 
at least doubtful, whether a customary payment would c^. 
be good for a single house in a parish. The object ^^ Dkak. 
of the statute was, to put the tithes payable to the 
clergy in London, on a footing with the predial 
tidies paid to a rector in other cases. There is no 
exemption in the statute in favour of tbe defendant, 
and all intended exemptions are expressly provided 
ftr therein. The deanery of St PauPs cannot be 
said to be within the exemption in the 1 6th section 
6f die act, as the house of a great man. It is 
dear^ that he is not a nobleman; and the ex- 
pression great men, (magnates^) taidng precedence 
of noblemen in the order of the words, must 
have been used as with reference to persons of even 
greater popular consequence than nobl^nen* But 
a Dean (although the present Dean be a great 
man) was not then, nor is now, as Deatty a great 
man in point of right, whatever the courtesy of 
society may consider him. A dean is not men- 
timed in the 2d Rick. II. cap. 5, (de scan, mag.) 
or m the 31 Hen. VIII. c. 10; nor is there any 
notice taken of a dean, in the table of precedence in 
Bbickstone*s Commentaries^ (p. 405.) And as to all 
oAer common-law grounds of exemption, ecclesias- 
tieal or otherwise, this statute has virtually excluded 
diem: and even an abbey would be liable to pay 
tiUies under thia act of pariiament. So it was held 
in the case of Green v. Piper (c). They then 
adverted to the fact of the payment of \2S. 6d. for 

CcJ Gw. 164.— Cro. Eliz. 576. 

F 4 the 
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the. deanery, and to the circumstance of its having 
The War- ^^^ doubled of late years ; submitting, that the 
DiK, &c. less sum, even, was much too lai^e a payment to be 
^ ^ \y. *** * attributable to the small spot of ground on which the 
The Dean. Feathers had stood \ — ^diat its having been increased 
destroyed the defence of a customary payment al- 
together ; — and that if the deanery itself was not pro- 
tected, the new building was liable to pay tithes ac- 
cording to its improved value. That was decided by 
the case of Williamson v. Gosting(d). And they 
contended, that that value was not to be estimated 
merely by the rent paid, but by the actual yearly 
^ value, or what it would now be fairly worth to be 
let by the year : and they cited Ivatt v. Warren (e)^ 
and Antrobus v. The East India Company (f). 

Datmcey^ and Spranger^ for the defendant, con- 
tended, — that the payment of tithes for the city of 
London, was merely intended to be a chai^ on 
lay property of a nature purely religioics; and that 
they had always been paid as such on the vigils of 
feasts, to the clergy, and so paid by the laity only ; 
— that the clergy had never been considered liable 
to those payments ; — ^that they were, for that reason^ 
not named in the act of the 3 1 Hen.YIIL which men- 
tioned only the citizens and inhabitants, and there- 
fore the provision must be construed as confined to the 
laity alone, as the payment itself had always been be- 
fore the passing of the act ;— that the 12 s. 6 d. (the 
earliest payment of which was in 1763) was a pay- 
ment in respect of the Feathers (which had been a 
bouse used as a tavern,) having been purchased and 

CdJ Moor, 91 a. (ej 3 Gw, goa. 

COsQy^. 1054 

added 
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added to the deanery, and therefore previously liable ^8 17. 
to pay tithes, and thus a legal origin was shown as to j^ War- 
that payment, which must destroy the presumption bbk, &c 
•f an illegal one- With respect to the entry of the ^^ St. JPaul's 
payment, as for ''the deanery/' they submitted, that The Dsan. 
it was not surprising that, by way of brevity, a pay- 
ment for any jmrt of the deanery should be altered 
shortly in the pkunUffi* books as a payment for 
the deanery generally, and not for the precise part 
only which was liable in point of fact ; — an entry, 
besides, which the defendant's predecessors could 
have had no opportunity of knowing, still less of 
objecting to. The subsequent increase of the 
amount, they contended, was attributable solely to 
accident and inadvertence ; and certainly no reason 
is given for it by those who claim it. 

As to the argument that the defendant could 
not bring himself vnthin any of the exemptions in 
the act, they urged, that his claim was not founded 
on an ea^empHarij by way of discharge^ from pay- 
ment of tithe at anj) time dv^y but on the ground 
that the premises neoer had been chargeable. — 
They ui^d that it was an established maxim, that 
ecclesia ecclesiw decimas solvere non debet ; and 
they cited for that BUnco v. Marston(g)j and 
BUnco V. Barksdale (h). And as to any doubt 
which might be raised of the deanery being built on 
the ancient site, that must be out of the question, 
because it is expressly so charged by the plaintifPs 
biU. 

(g) Cro. Eliz. 479. (h) lb. 578.— Gw. 197. 



[Richards, 
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1817* [RrcfiA]ti>s, Chief Banm. — Th^ maxim ofeccte- 

ihe War* ^ dedmos mm^ ^. is not so general as to extend 

DBN, arc. to ecclesiastical peiMos not belonging to the same 

The Deak. 

But the#e premises, (it \vaB8iibmitted,)i^>^ church 
laad« and ate holden fay this ecdesiastical person in 
respect of his deanery, which is within the parish. 

It was then contended, that if the defendant waa 
not to be considered exempt from the payment of 
tithes as an ecclesiastical person, he was within the 
express exemption of this act as a great man, ac« 
cording to the meaning of those words, which were 
deaiiy contra-distinguished from noUemen, and 
must be applied to persons of wealth and conse^ 
quence, or dignity, who were not ennobled. Of 
duitdescriptionwastheDeanof^CiP^mrs. A dean 
is styled in Bum^s Ecdes. Law (ij^ '< a governor 
over the prebendaries and canons:" he is therefore 
a great man in tht chnrch^ and as such he no doubt 
was in the contemplation of ihe l^islature, when 
passing this set. Hie meaning of the term greatness^ 
is still further elucidated by the subsequent words of 
the exemption, including therein pemons who were 
grtat in irade^ as all companies hating halls, ftc. 
(who could hate had no assigned rank,) which is 
strongly conclusite of the mtention of the fram^rs 
'i of this act. 

They ultimately contended, that in all events, 
the payment, if chaigeable, ought to be restricted 
to the amount hitherto paid. 

(ij Vol. a. p. 76. 

Wetherell^ 
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Wetkerellf in reply, submitted, — that the first 
gnmnd of exemption from payment of tithes, was jj^ War- 
fviioily unsupported by evidence ;^-Hind that this d'n, &c. 




statute had precluded all presumption of satisfac*- ^ \ ^ * 
tion by paym^it to a third person. He denied TImDkaii. 
iiuit the payments ware of a religious nature ; in- 
nsting that they were merely civil, and to be cbn-^ 
sidered as predial tithes ; not as offerings on the 
altar, or for prayers, or in any way connected with 
the rites of religion ; and therefore did not come 
within the ecclesiastical exemption, which was con- 
fined to the case of a rector and vicar of the same 
parish ; and such was the result of the cases of Blinco 
t. Marstofij and BUnco v. Barksdale^ — that tithes 
in Zoni/on were e civil right to a civil payment, in 
respect of the houses, and not in respect of the 
persons occupying them, as offerings at festivals are; 
snd therefore, even if before the act a clei^yman 
was not liable to pay tithes, he became liable as soon 
as the act passed. And he repeated, that the Dean 
could not be considered as a great man, within the 
words of the statute ; and concluded with submit- 
ting, that the payment proved, of the two sums of 
money for the deanery, had not been explsuned, or 
the arguments deducible from it answered. 

Richards, Chief Baton^ now delivered judgw 
mfiit.'^( Hofoing adverted to the nature of the sidt; 
oijbunded an the statute qf^i Hen. VIII. c. lo.^ 

It is admitted (said his Lordship) that that statute 
is general, and that it gives the parson a right to 
tithes fw every house in the parish not expresdy 

excepted* 
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^^^7' excepted. It is therefore incumbent on the person 

The War- disputing the plaintiff's claim to tithes, to show 

DEN, &c^ either that he comes within some exemption in the 

^ ^ ' statute ;— or that he is protected by some customary 

The Deak. payment. It is admitted that the deanery of St. 

FauFs is within the parish of St. Gregory j and it 

follows, therefore, that the dwelling-house of the 

deanery is titheable, unless some legal exemption 

can be shown. 

The defences which have been set up to this bill 
are several, and for the most part inconsistent. 

The first defence is independent of the statute, 
and is founded solely on general non-payment of 
tithes. It appears that the parsonage of the church 
of St. Gregory was once in the patronage of the 
dean and chapter of St. PauVs^ and that it was by 
them appropriated to the use of the warden and 
minor canons of St. PatU^^^ under, the authority 
conferred on them by King Henry VI. And that 
former connection between them was pressed, as argu- 
ment that a presumption might fairly be raised that 
by some contract then entered into between them, 
the dean might have stipulated for a discharge from 
the payment of tithes, in consideration of the bene- 
fice so granted ; but no trace has been shown of the 
existence of such a contract, and therefore that 
defence fails : so that the dean must be considei^, 
in that respect, as if he were any other person. 

The next defence is also independent of the 
statute. It is, that the defendant is an eccle- 
siastical 



: Kki^t*'; 
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person, and that the deanery being part of hia 

possessions as such, he is protected from the payment The War-* 

of tithes by the maxim that Ecclesia eccJesice cte- ?*^»?^;, 
, , . ^ T* 1 1 of St. Pauls 

amas solvere non debet nut the answer to that «. 

is, that here, there is an express act of parliament Th® Dbak. 
charging every house generally in the parish, except 
certain houses which are expressly exempted ; and 
that view of the act of parliament was acted on in 
a very early case, — Green v. Piper (k), — where a 
house in London, which was part of the possessions 
of a priory, was held chargeable vdth tithes, accord- 
ing to the ordinance there, because only noblemen's 
houses are excepted* Giving full weight, therefore, 
to all the circumstances as yet relied on by the 
answer of the defendant, the act of parliament not 
hazing expressly discharged him, the dean is liable^ 
notwithstanding, to the payment of tithes. It 
might be matter of curiosity, but it can be of no 
use, since the statute, in the elucidation of the pre- 
sent question, to inquire how tithes were payable 
before the passing of that act of parliament, which is 
the Magna Charta of the clergy of London j or what 
privileges ecclesiastical persons previously enjoyed : 
but the maxim of ecclesia decimas solvere ecclesice 
non ^^/ having been said to apply here, I am called 
upon to give it as my opinion that this case is clearly 
not within the general application of that maxim, 
which, as I take it, merely applies to the case of a rec- 
tor and vicar of the same church and parish, where 
the ecclesia would be paying tithes to itself ;— <is, 
where the rector or vicar is in possession of glebe, 
neither shall pay tithe to theother in respect of such 

(i) Cro. Eliz. 276. 

occupatio 
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1817* ^ oeeupoliMi. In odiercases of an eoeicsiaiticd peiMii 
jl^ ^^1^. daiming exemption, he mart prescribe in nan ded^ 
BSK, &c numdo. The case of BUmco y. Barksdale fl) was 
^ diat of a lector and vicar of the same parsonage; 

TTie Dbak. and of the same natore are all the other authorities. 
Ii^ 7iFai;90ii'«Cl€Sgjman(p. 5i3,)it is said, '* though 
glebe land, in itself consideied, be all titheable as 
other lands be, yet that no tithes shall be paid of 
the ^be by the parson of a church to the vicar of 
die same church, whilst they are in the hands of 
the parson himself ;'' and that is the true rule. But 
diere is no doubt,^ that when die gid)e of one cler- 
gyman is in the parish of another, it must pay tidie; 
for that sort of privilege is confined to the clergy 
of the same parish. But that question cannot arise 
here, as I have before intimated, because the maxim 
itself, even if it had applied, is contravened by 
die express words of an act of parliament con« 
taining distinct exemptions, the introduction of 
which is necessarily exclusive of all odier indepen- 
dent extrinsic exceptions. There is also anodier an- 
swer to be given to it, arising out of the pleadings 
and proofs, which is quito decisive ; for this is a claim 
o£ & total exemption, (as it murt be if the deanery be 
exempted at all,) whereas it is clearly in evidence, 
and it is admitted, that tithes hove been paid in re- 
spect of the deanery. So much for the defenoes 
which are independent of the statute. 

Then a defence is set up, gounded on an exemptioii 
by the terms of the statote, which, if made out, would 
duposeof die question. Itisfoundedontheprovisians 

(i) Cro* Eliz. 578. 

of 
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cf the 1 5JSlihm:!^<mfeiLmxf»ingtiii^l^ iBi7- 

m»n^—CHis Lordship read the section*) — la tin j^ y^ATL- 
first placet to support that defence by evideiiee^ it bbm, &€. 
would be necesaary to prove that im> tithea had enar ®^^ ^*^'* 
beai paid by the defendant's predecosaora fonuady ; Th* Dbak. 
but the contrary is actually in evidenee* Andl be*> 
aidea^ another point muat be made out to 8iq>port thak 
defence, — that the dean is a great man within tile 
meaning of the aot. No ease has becoi found as ta 
the precise meaning of those wordSf or die extent 
of their application, but all the instances of exemp* 
tion on that ground which can be furnished are 
instances of noblemen; and I incline to think 
with Mr. HaUf that the order of the words (which 
is, by the rules of grammar^ a criterion <^cen8troo« 
tion) imports, that great men must mean persona 
superior, in certain respects, to noUemen and nobis* 
women, of which description there are certainly 
persons in this country. These are the only threa 
classes of persons ' whose houses or buUdings are 
exempt from tithes, in respect of the occupiers, byt 
the act, — great men, — ^noblemen, and noble-women^ 
(and it was no uncommon thing for the nobility to 
reside in the city in those days,) — and (in favour of 
commerce) — corporations, crafts, or companies» who 
have halls. Now, this deft^dant is certainly not 
one of either class of those privileged persons^ 

Thus the two first grounds of defence insisted' on 
are quite independent of the act of parliament,*^ 
that the defendant is exempt from paymait of tithes^ 
and (he says) that accordingly none have ever bera 
paid for the deanery. Then he sets up a defence 

of 
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1817^ ^ ()f total exemption under the act ; and afterward^ 

The War- again abandoning that ground, he pleads that he 
DEN, &c.^ 1j{|3 always paid a sum certain, and therefore he is 
\;. within the proyision of the act, which directs the 
The Dean, assessment to be made on the rent at which the 
premises were then last letten. Each of those 
defences are severally thus met by the evidence i^^ 
On the ground of exemption from non-payment 
raising presumption of a contract, he fails ; for it 
is quite clear that he has, in point of fact, paid 
tithes. The same objection is opposed to his 
claim, either as an ecclesiastical person without 
the statute, or as a great man within it. Whe^ 
ther or not he may have paid tithes in his own 
wrong, is a question on which there is no evidence ; 
but as far as the evidence given goes, the defend- 
ant and his predecessors have constantly paid tithes 
in respect of the deanery, and as for the dean- 
ery expressly in terms, independent of the other 
payments for what has been separately charged, 
and that for a great length of time. And what is 
still more extraordinary, as opposed to the argu- 
ment of a customary payment, the sum which has 
been proved to have been paid in respect of the 
deanery has in later times been doubled ; and there- 
fore there is tio fixed payment to which we can refer. 
I ought to notice the suggestion, that the i^s. 6d. 
was paid for the scite of the Feathers public-house, 
which was bought, and added to the deanery. The 
answer to that is, that it is hot supported by evi- 
dence ; on the contrary, the evidence is, that it has 
bem paid for the deanery as * the deanery y (and it is 
80 chaiged in the old rate-book ;)-— and that that 

part 
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part of the premises forms only a very small part 

of the garden, and yet the payment for the tithes xheWAR- 

of it (before comparatively large) is in after-times bsn, &c. 

doubled : that, therefore, must come under the effect ^^ ^'^ ^*"^ * 

of the objection founded on the evidence offered to The Dbak. 

prove that that payment for tithes has always 

been made in respect of the deanery. 

Then we come to the question, whether the dean 
is to pay tithes now ? It is candidly stated, that 
the defendant does not rely on a customary payment. 
There has been, in fact, no total exemption in his 
&vour, on any ground, proved : on the contrary, 
12^. 6d. has been for a very long time paid, and 
then that pajrment is doubled. It is clear, there- 
fore, that he is liable to some payment. 

Then the next question to be considered is, whe-* 
ther that sum so doubled, of i/. 5 s.^ is to be the fixed 
rate of satisfaction for the tithes payable to the plain- 
tiffs as parson, or whether it is to be proportioned to 
the improved value ? I see no ground for so restrain- 
ing the plaintiffs. The object of the statute was to 
give them the tithes according to the rent or full 
yearly value. If the premises are fairly leased (and it 
is to be presumed that they are, because landlordstake 
as much rent as they can get upon their leases,) the 
minor canons take 2^. 9^. in the pound upon that^ 
rent. In the present case there has been no letting 
at all, and therefore there is no practical standard, 
either of rent or value, to which the payment of 
128. 6 cf. is referrible as a criterion for determining 
the due rate of tithes : nor can it be considered as 
being in effect a customary payment under a per- 

voL. IV. G petual 
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t8i 7. ^ petU£^ agreement ; (or it is proved that that paymienf 
The War- ^^^ consid^isd to be too small, and therefore it wa9 
DEN, *c.^ increased to double the amount ; and we find, in coh- 
^^ ^ * sequence, that 1 /. 55. was aflterwards demanded and 
The Deak. paid. Now it is quite clear that the object of this act 
of parliament was, that the rectors of XoTuf on should 
have the same advantages as are enjoyed by reetor» 
in thecountry. The 20thsection — (which his Lord- 
ship ready J — gives a privilege, to any person taking 
a tenement at a less rent than had been accustomed 
to be paid for it, by reason of any misfortune, to pay 
tithes only after the rate of the rent reserved in his 
lease, as long as the same should endure ; so that 
that clause is only binding till the end of the lease^ 
and at that time, if the value of the property be 
advanced, either by the improvement of the pre- 
mises or by the depreciation of money, then the 
clergyman is to be paid his tithes according to the 
improved value. Were it otherwise, indeed, if a 
proprietor should not let his premises at all^ the 
istergyman would lose his tithes. 

Ou, the whole, this appears to me to be a case 
comifig widiiA the principle of all the decisioaa 
which have proceeded upon this act of parliament.^ 
In the case of Ivatt v. Warren (m), the Court 
held the meaning of the act of parliament to be» 
that the inhabitanta within the city and liberties ef 
iMitdom ifaoidd pay tithea after the rate of 2s. gd^ 
ia tlia pomad, aceording. to the true value, '^ a& 
*^ the mpe were worth to be letten per annum i 
** andAatif ^aame had been a shed^ as was pre- 
tended^ yet ought the same to be discharged of 

Cm} 3 Gw. 1057, 

« tithes 
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<« tithes no longer than it was conthmed a died ; fw^ 

being conrerted into a dweUing-house, the same The Wa v 
ought to pay tithes according to the true value." oe^Q^'^% 
In that case, too, fines paid on leases, whereby the v. 
rent was diminished, were not considered as govern^ '^^ Dkak. 
ing the clergyman; lor in cases of fines paid on the 
lease, in consideration of which the rent is re- 
duced, the amount of the fine must be considered in 
estimating the true yearly valne. And it is the 
trae construction of the act^ that the cleigyman 
should have tithes according to the full yeariy valiie» 
Aough perhaps, where rent comes fairly near the 
annual value, a further claim would not be en« 
couraged. In the case of fVard v« Hilder(n)^ 
the defendant admitted having paid tithes at a rate 
of 1 /• i6s. assessed upon him for his premises; but 
when he brought the question of his liability to pay 
80 much before the Court, the Court decreed that 
notwithstanding he had paid at that rate for a long 
period, that of right he ought to have paid at the 
late of 2^. gd. in the pound on the yearly rent 
or annual value of the premises, which was proved 
to be 40/. The plaintiff, it seems, having thus 
established their right, submitted to continue to 
accept the former payment of 1 /. \6s. if the de- 
fendant would continue to pay it : but he having 
refused to do so, the Court made a decree, *' that he 
" should pay the tithes after the rate of 2 ^. 9 (f. in 
'* the pound rent or value of the premises ; the same 
'^ to be rated at and after the rate of 30 1. per anntm 
'' for the yearly rent or value of the said house and 
** premises, which amounted at that rate to 4 f. 2^. 6di. '' 



(nj a Gw. 538. 

G 2 and 
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/* ^ and that sum he was decreed to pay. In WilUccm^ 
The War- son V. GosUfig ((y)j there were customary payments? 

of S^'pauVs ^®^ ^P ''^y *^^ defendant, and proved as to some of 
V. the houses for which tithes were paid ; but where no 

The Dban. g^^j^ payment was in proof, the Court decreed hint 
to pay IS. ^d. in the pound. And such also was the 
decree in Bramston v. Heron (p). In the report 
of the two last-mentioned cases, I observe that the 
words, ^^according to the annual value," which should 
follow the amount of the rate, are omitted. Now 
those words^ certainly are a strong expression of the . 
meaning of the decree itself, and are to be found in 
it, and are therefore worthy of observation. In 
KynasUm v. Tlie East India Compani/*^ which is 

noticed. 

Co) 3 Gw. 90a. CpJ 4 Gw. 1314. 

* That case was ultimately decided in the House of Lords.^ 
^^!p^ The short statement of it is this— On a biU filed in Janu^- 

\ ■ y ^ ary 1800, by the impropriate Rector of St. Boiolph against 

Ktm ASTON certain occupiers of houses and warehouses, for the tithes 
V- thereof, according to the then improved annual value; — the 

The East defendants pleaded, that they, as owners of the buildings in*. 

IvDiA Com- . , J .J "^ * r *.u • -.• 

question, had never paid any rent for their occupation; — 

that formerly there were some obscure buildings on the same 
^ A/a^c //'^? site, which most probably never paid any rent; but they 
/fJie^^9^) admitted having paid is. m the pound to the plaintiff for 

y^A^t-^-^O r tithes, after a rate of 300/. a year, (the proportion of the- 

land tmt,) from the year 1776 to Midsummer then last, in- 
sisting it was in their own wrong. The cause was heard ia 
February 1803; Plumer, Richardsy Stanley^ and Kynastotiy for 
the plaintiff; and Pigott^ Adams, and Wyatt, for the defend- 
ant : when Macdonald, Chief Baron, gave judgment f . 
< This defence proceeds on the notion, that as no rent has ever 
been paid for these premises, there is no criterion by which' 
they can be assessed under this statute (37 H. VIIL ch. is) ;. 
and it is therefore contended, on the authority of the case of 

Skidmore 

t Taken from a ver^ full not6 on (be brief of a gentleman who waa of 
cauMsd iu the cause. 
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^olioedin An tro busy. The East IndiaCompanyCq), , ^^*7' 
-where all the cases are brought together, that precise The War- 

point "^"^N* ^'c. 

(q) i3Ve8.9. of St. Paul's 

Skidmore v. BMj C. B. — M. 5 Jac.*,^.where it was re- "The Dean. 
solved that such houses as were never letten to farm, but 
inhabited by the owner, were casus omissus, and should pay 
tithes by the decree, — that these buildings are not liable. 
Looking into the decree book ^or the cases said to have de- 
cided that the tithes must be paid according to the rent or 
value, the words appear to be used synonimously, and so they 
are in the reports and schedules. Two decided cases which 
have been cited go home to this point : in Bramston v. Heron 
an exemption was claimed for a new-built house on the scite 
of old houses, because no rent had ever been paid ; but the 
Court decreed that the defendant should pay tithes for the 
new house. There was no necessity to resort to value in that 
case, because there was a rent, but it shows that a new-built 
house ought to pay. Then the case of Williamson v. Gosling • 
goes the whole length : there the claim of the rector was the 
same, and so was the situation of Gosling's two houses, which 
were built on the sites of four, three of which had paid ancient 
sums. The defendant said, he had' himself occupied one of tHe 
houses of about the yearly value of 100 /I Now that was the 
case of a house built on the scites of old houses, and the decree 
was, that in respect of the three they were protected by the 
ancient pa3nnent ; but that, for the new house, the defendant 
should pay 2s.gd.in the pound, according to the yearly value, ^ 
which was the value stated, or thereabouts f. Then compare 
the cases : this is that of a warehouse built on sites of houses 
which had never paid rent, and it runs therefore on all fours 
with the case cited ; therefore the decree must be, that the 
defendants shall pay according to die annual value, after the 
rate of 3 s, gd. in the pound; but as the caes is entangled no 
costs will be given.' 

The defendants appealed to the House of Lords, whq,' on 
the 25th February 1813, affirmed the decree. 

* t Inst. 659. 

t The reports of these two cases u ghren m Gw. ToLir. p. 1S14> and 
vol. Hi. p. 902, do not go fsr enough to furui&h several particulars In those 
cues which are here noticed and acted on. 

o 3 
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point is determined ; and that case, I believe^ was 

The War- ultimately decided in the House of Lords, or if noty 

D»N, 8iG. I would only cite it for the principle furnished by the 

'^ * ® opinion of the Court, for the construction of this act. 

The Deak. The decision in the case of Antrobus v. the East 

India Covfvpa/ny was a£Birmed in the House of Lords, 

the principle of which is imperatively applicable, 

and must govern this case. 

Under these circumstances, I am of opinion, 
« that the plaintiffii ought to have a decree in their 

favour. 

Courts of ^ to the time from whence the account must be 

not bound in decreed. — Notwithstanding Courts of !&iuity are not 
any Hm?tetion hound in a tithe cause to any limitation of time,— 
in point of ^for it is a great mistake to consider the usual period 
which the of six ycars, to which the Court generally confines 
toiight* ii. itself for its own convenience and that of the par- 
though a ties, and I should always consider myself bound to 
it has been observe that limitation, unless I saw some reason 
confinc^the *^ ^^ Contrary ;)— yet, as I do not see any such 
account to a rcasou in the present c^se, I shall confine the decree 
years where for an account, to the period of six years before the 
?o%S!>nt^'' filing of the bill. The Bishop, in his answer, has 
depart from Stated what he conceives to be the annual value of 
usage. ^^ premises; but if there should be any diflBculty 

about that, it must fa^ referred to the Deputy Re^ 

meailmiiicer, in the usual manner. 

Then as to costs. — In all cases of this kind \ 
feel great reluctance to give costs, and notwith- 
stanc^ I think;, myself, that the principle of the 
decided cases completely govern this, yet it might 

« stUl 
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still be flurly thou^t bf many to be a singular case. 

I shall, however, be guided by what has hitherto jhe War- 

been the practice in the other cases. i>bn, &c. 

q£ St, Panl'i 

Account decreed (with Coster) «i}jg Dean. 



IN THE EXCHEttUER CHAMBER. 

(Iir Equftt.) 
(Coram Richards, Chief Baron.) 



Jee v. Hocklet and others. -rg^f^ d^^ 

THE plaintiff filed this bill, as Vicar of Thaxsted^ The amount 
{jEsseSfJ for an aeeount of all tithes^ except hay, me^u^iail m' 
4alye8, and milk. The defeudftnto plaftded fvm ^^'^f^man- 

*^ «wer to a 

moduses. vicar's claim, 

bdng totally 

rr- 1 1 •/• 1 /• rt ^ -rkt \ inCOInittCIlt 

Hockley (for the farm called Blunts) set up a with the value 
modtis of 1 2*. 6d. for the tithes of hay, calves and »[ fgtiSd^^ 
milk, and all other titheable matters claimed by the ^y ^^^ ancient 

-.„ . _ J f » documentt 

biii, ejccept tunups, patatoes, clover-seedy cok'Seed, usually put in 
and other small seeds* i and other moduses of dif- nrt^g^flfcicnt 
ferent sums, in the same terms^ for various other (where the 
fanns, amounting together to 13/. 18^. 7<f. And CtrTbeen 
tibey proved the money-payments to have been wii. {JJJj^^™ ^^ 
formly made during living memory. rupted) to in- 

Gottlt to 4itpeBt« with an issue. 

It eeens to be no objeetiott to the laying a sMitr Ihat H except artidet 
' introduction, Ji^Mflwr, 



lis was aAvarted to by ths plainttf '• coiidsoI as an objection in point 
«f form of pleading, but the defendants were pennitted to go into the 
evidence. 

Martin, 
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^17^ ^ Martirty and Shadwelly for the plaintiff. 



Jee 

V. 

Hockley 
and others. 



Dauncey^ and Boteler, for the defendants. 

For the plaintiff it was contended, — ^that the 
value of the vicarage itself was estimated at so low 
a rate, by the ancient documents put in, (the Nona 
Rolls, A.D. 1342, rectory and vicarage together, 
38/.; — ^the Ecclesiastical Survey, ^6 Hen. VIII. 
A. D. 1 535, 20 /. ; — Pope Nicholases Taxation, 38 /., 
rectory 50 marks, (33/. &s. 8rf.), vicarage 7 marks, 
(4/. 13^. 4^05 — Parliamentary Survey, jol.) 
that it was impossible the payments relied on could 
be so ancient as to be entitled to be considered by 
the Court as moduses. 

On the other hand, it was insisted, that the usage 
proved, opposed to those documents, was sufficient 
to raise such a doubt as to make a further inquiry 
necessary. 

Richards, Chief Baron. — These ancient docu- 
ments have never been considered as conclusive, in 
any case that I have ever met with. And when I 
see an uniform money-payment, proved to have 
been constantly paid for so many years, I cannot 
take upon myself to say that evidence which is an- 
terior, shall, on that account alone, destroy evi- 
dence which is posterior in point of time. . And 
however desirous I may be, (as I always shall,) to 
saye to parties the expense of issues, I must, in 
such a case as this, direct a further inquiry as to 
these payments, if required : and if issues are taken, 
it must be for each farm. 
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1817. 
• . ' 

Harrt, Administrator, v. £liz. Jones, Widow and 
Administratrix of Daniel Jones.— (Demurrer,) TwMdoy, 

15th May* 



set- 
to 



The plaintiff declared in special assumpsit as ad- An admini- 
ministrator on a joint and several promissory note, Jng under •"*" 
given by Daniel JoneSy and two other persons, to ""arriage % 
•the intestate David Harry. The defendant pleaded retain her 
Tum assumpsit^^lene administravit — and actionem not^in ^d- 
wm ; because, she says, that by certain articles of ing the articles 
agreement and marriage settlement, made and pg^"" 
agreed upon heretofore, in the life-time of the said ^mpi^con^*^ 
DanielJones, deceased, to wit the nth day of May, ^"ct debt, 
in the year of our Lord 1802, between one John intestate, state 
Jones of the first part; the said EUzabeth, admini- [!?*ii|i?5^ '"^"^ 

* ' ' in wTitmg or 

stratrix as afwesaid, of the second ; the said Daniel, under seal, or 
deceased, of the third part ; and one David Jones widi a /r^ 
of the fourth part, the said Daniel Jones, de- ^'^[^^ **' 

* ; ^ ^ ^ ^ ' out the con- 

ceased, for the considerations in the said articles of sideration 
agreement and marriage settlement mentioned, and lariy; ^e 
for making a provision for the said Elizabeth, t^^\^hein^^^ 
administratrix as aforesaid, his intended wife, and merelv to 
for other good and valuable considerations him to^rltafn a^ ^ 
thereunto especially moving, did thereby for him- ^^^ *^^^"k*^ 
self, his heirs, executors and administrators, cove- against other ' 
Bant, promise and agree to and with the said David equal degree, 
Jones J his executors and administrators, in manner ^^J° ^^\ *** 

/. 1, . , . \ /T»i • evidence in 

following; (that is to say,) That m case the said support of 
marriage should take effect, and the said Daniel oiTthe pin^of 
Jones, deceased, should happen to die in the life- ^*' f«»i«- 
time oi the said EHzaheth, his said intended wife, 

then 
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1B17. then tliat the executors or administrators of the said 
Harry Daniel Jones j deceased, should and would well and 
V- truly pay or cause to be paid to the said David Janes, 
his executors, administrators or assigns, the sum of 
400 /. of lawful money of the united kingdom di Great 
Britain and Ireland current in England ; and also 
should and would deliver unto the said DoMdJaneSf 
his executors or administrators, all the household 
goods and furniture, of what kind or nature soever 
the same might be, which the said Daniel Jones^ de» 
ceased, should die possessed of, in trust, nevertheless, 
to and for the only use and benefit of the said JB&ro- 
beth, administratrix as aforesaid, her executors, ad- 
ministrators and assigns, in lieu of, and in bar of all 
her claim of dower, or thirds of, in, to, or out of the 
real and personal esstate of which he the said Daniel 
Jones^ deceased, then was, or at the time of his 
decease might be seised or possessed of, or entitled 
unto. And the said Etizabeth^ as administratrix 
as aforesaid, in iaeX saith, that afterwards, and after 
the making of the said articles of agreement or mar^ 
riage settlement, to wit, on the day and year aforesaid, 
at Llandilo aforesaid, in the county aforesaid, the 
said marriage, between the said Daniel Janes, de- 
ceased, and the said Elizabeth, administratrix as 
aforesaid, was duly had and solemnized ; and Ae 
said Elizabetk, administratrix as aforesaid, hath sur- 
vived the said Daniel Janes, deceased, and the said 
sum of 400/. in the iaid articles of agreement and 
marriage seUleniettft still remains whoDy in arrear 
and unpaid to the said Daoid Janes, to wit, at 
Llandilo wtovemd, in the county aforesaid ; and the 
said EUzabe^ as' administratrix as albiesaid, f»^ 

ther 
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liher saitht that she hath fully adminiatered all and 
jingular the goods and chattels which were of the 
Mid Daniel Jones^ deceased, at the time of his 
deaths and which haTC ever come to the hands of 
her the said EUzaheth as administratrix as afore- 
said to be administered, except goods and chattels 
of small yalue, to wit, of the value of loL and ex- 
cept the household goods and furniture which the 
said Daniel died possessed of at the time of his 
decease, and that she hath not, nor on the day of 
exhibiting the bill aforesaid, or at any time after* 
wards, had any goods or chattels which were of the 
said Daniel Joft^^, deceased, at the time of his death, 
except the said first mentioned goods and chattels 
of the value aforesaid, and the said household goods 
and furniture aforesaid, which are not sufficient to 
pay or satisfy ^e monies due and owing to the said 
David Jones as aforesaid, in trust to and for the 
only use and benefit of the said Elizabeth^ adminis- 
tratrix as aforesaid, and which she the said EUza^ 
beihj as administratrix as aforesaid, retains in her 
own hands towards and in part satisfaction and pay- 
ment thereof; and this she the said Elizabeth^ 
administratrix as aforesaid, is ready to verify : Where- 
fore she prap judgment if the said John^ adminis- 
trator as aforesaid, ought to have or maintain his 
aforesaid action thereof against her, &c. 

To that plea there was a demurrer, for the follow- 
ing causes :-r-ihat it is not stated or diown in or hy 
the aaid last {dea, that the said oipposed articles of 
sgMeme&t and mairiage settlement, in that plea 
mentioDedt were sealed with the aeal of the said 

Daniel 
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'^^7' Daniel Jones^ deceased, or signed by him, nor is 
Harry there any profert in the said plea, of the said sup^ 
^* posed articles of agreement and marriage settle- 
ment ; and also, for that the full considerations for 
the said Daniel Jones making the supposed articles 
of agreement and marriage settlement, are not 
stated or shown in the said last plea, but, contrary 
to the rules of pleading, it is stated and alleged in 
the said last plea, that the said Daniel Jones^ for 
the considerations in the said articles of agreement 
and marriage settlement mentioned, and for making 
a provision for the said Elizabeth^ and for other 
good and valuable considerations him thereunto 
especially moving, did make the said supposed cove- 
nant, promise and agreement in the said last plea 
mentioned; and also, for that it is not stated or 
alleged in the said last plea, that the said supposed 
articles of agreement and marriage settlement were 
made by the said Daniel Jones for or in considera- 
tion of marriage, or any other valuable consideration, 
so as to authorize the said Elizabeth to retain any 
part of the goods and chattels of the said Daniel 
JdneSf in satisfacton of the said covenant, promise 
and agreement, in the said last plea mentioned ; 
and also, for that it is not stated or alleged in the 
said last plea, that the said Elizabeth^ or the said 
David Jones^ by the said articles of agreement, 
covenanted or agreed with the said Daniel JoneSy 
that the said Elizabeth should marry the said 
Daniel Jones ; and for that it does not appear that' 
there was any mutuality in the said supposed articles 
of agreement and marriage settlement, or any valu- 
^le or sufficient consideration for the said Daniel 

Jones 



Jones. 
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Jenes making the said supposed coTenant, promise ^ i?*7- 

andagreement, in the said last plea mentioned ; and Harry 
also, for that although by law no covenant or agree- ^ v* 
ment of a person can pass or convey an interest in, 
or right to goods and chattels, the property wherein 
such person afterwards acquires ; yet nevertheless, 
the said Elizabeth hath in and by her said last plea 
alleged, that the household goods and furniture 
which the said Daniel Jones died possessed of, be- 
came and were the specific property of the said 
David Jones^ in trust for the use and benefit of the 
said Elizabeth ; and also, for that the said Eliza- 
beth bath not stated and shown in and by her said 
last plea, what was or is the value of the said house- 
hold goods and furniture, whereof the said Daniel 
Jones so died possessed as aforesaid ; and also, for 
that the said last plea is in other respects uncertain, 
informal and insufficient, &c. 

Chitty^ in support of the demurrer, submitted, 
first, that the articles of agreement and marriage 
settlement ought to have been stated in the plea 
to be in writing, and sealed and signed ; and he 
cited the case of Duppa v. Mayo (a)^ where those 
requisites are said to be indispensable in a plea, though 
not in a declaration ; and the more so as it is re- 
quired by the statute of frauds, that all agreements 
made upon consideration of marriage shall be in 
writing, and signed by the party to be charged 
therewith, and without that it does not appear to 
be such a contract as could be enforced : — 2dly, that 
it was also necessary that the full consideration 

(a) 1 Saund. 276. n. 2. 

should 
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should be Stated, Clarke ▼. Gray (h)y Miles r* 
Shew€^d(c)^ Andrew v. Whitehead (d) ; wherett^ 
all that is stated in the plea is, that by reference 
to the articles, of which there is uoprofsrt^ nor does 
there appear by the articles, as pleaded, to have been 
any nrataality of benefit : — 3dly, that the covenant, 
as^ stated in the plea, was objectionable, because it 
would go to convey all the interest of the husband, 
in whatever property he might at any time after^ 
wards acquire, to any amount, which could not be 
done by law. Reed v. Blades (e) ;— and, lastly, 
that it would also give the person, so conveying such 
after acquired property, the undue advantage of a 
false credit. 

Peakey in support of the plea, contended, — that 
as this was merely a question of the administratrix's 
right to reUun her debt, it was not necessary to 
plead that the articles under which she claimed 
were sealed, because the plaintiff's demand being 
on simple contract, it was sufficient that her's should 
be shown to be a debt of equal degree ; — that the- 
articles were in writing (he submitted) clearly ap- 
peared from the language of the plea, although there 
was no express averment to that effect ; and that 
that is matter of evidence, if the statute of frauds 
is objected to it. 

In the case of Plumer v. Marchant (f)^ it was 
held that, under circumstances very like the pre- 
fix 6 East 568. (c) 8 lb. 7. 
(d) 13 lb. 102. (c) 5 Taunt. 223. 
CfJ 3 Bur. 1380. 

sent. 
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Mm, «B administrator might give retainer oncfer 
such a covensaA in evidence, on plene ddmmstravit^ 
without fdeadii^ the special matter of the settlement 
under which he was entitled ; and that an action of 
covaiaBt was as much a lien (m assets as an action 
of debt. The agreement in that case was to pay 
and deliver, either in money, goods, chattels or ef- 
fects, out of the intestate's personal estate, the sum 
of 700/. to the defendant and another trustee, 
within six months after his death, — the interest to 
be paid to his wife during her life. 

The case of Jarman v. WooUoton (h) has esUw 
blished, that a woman may, before marriage, convey 
her stock in trade and furniture to trustees, by 
whieh they become not subject to his debts, — and 
that, although there was no inventory of what that 
stock and furniture consisted. And it is deter- 
mined in the case of Cadogan v. Kermett (i)^ that 
such a settlement of household furniture is good 
against creditors, even for debts due at the time, 
dthough it remained, after marriage, in the posses- 
n<m of the husband. Those cases furnish an 
answer also to the objection of a false credit being 
gifen; besides that this is not a question in a case 
of bankruptcy. 

As to the want of consideration being stated, 
there can be no doubt on this plea that the ocmsi-i^ 
deration was the marriage ; which, there is also no 



95 
1817. 

V ' * 

Ha RAY 
V. 

J0NX9. 



(h) 3 T. R.618. 



(i) Cowp.432. 



doubt. 
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doubt, is a valuable one y and the widow stands in 
the place of any other creditor of equal degree, and 
may, as administratrix, prefer her own debt. This 
plea does not insist on the settlement being good 
as a transfer of subsequently acquired property, but 
merely as giving her a right to retain her debt out 
of the intestate* a effects. 

The case cited from Saunders does not go the 
whole length contended for, and no prudent pleader 
ever states a contract to be in writing ; but from 
the whole tenor of the plea, that is sufficiently 
obvious, even if it had been necessary, that that 
should appear. 

Chitty^ in reply, observed, that the case otjarman 
V. Woolloton was distinguishable from the present ; 
because there the goods settled were originally the 
property of the wife, and they remained after mar- 
riage in her possession while she carried on a sepa- 
rate trade. In the other cases, cited from Bumo*w, 
and Cowper^ there was a consideration stated of a 
large sum of money received with the wife on the. 
marriage ; and here, as the defendant has professed 
to set out the consideration in the plea, it should 
have been done fully : but from what appears on 
the face of this plea, if it can be supported, cre- 
ditors may be continually defeated under similar 
circumstances. 

Graham, Baron.-^Of the various objections 
which have been made to this plea, the most consi- 

derable 
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deraUe is, that the articles are not stated to be in 
writing, or signed and sealed ; but that has been 
well answered, notwithstanding the authority of 
Duppa T. May Of by the aigament that that would 
be matter of eridence on such a plea, and need not 
be arerred on a mere question of a right to retain 
a debt by an administratrix. It would, howeyer^ 
have been more technical to have stated it. It is 
impossible to contend, that it does not appear by this 
plea that the articles were in writing ; for it admits 
of no doubt, because the whole is set out. As to 
there being no consideration stated, it is said, in 
express terms, to be for making a provision for the 
wife i and the words ** and for other oonsidera- 
tions,'* meaning any thing or nothing, cannot de- 
stroy the eflfect of this plea. There is no necessity 
to dte oases to show that such an instrument as this 
need not be set out verbatim. If, indeed, the 
essential part of the contract be not pleaded, it might 
be demurrable ; but here a sufficient codsideration 
appears, and that the intended marrii^ took efl^t : 
and that is an answer to the objection of there 
being no mutuality. 

Thai the question is, whether the defendant had 
a rig^t to retain to the amount of her claim ; and 
on that point the case of Plumer v. Marchant is 
decisive. It was there held, that the plea of plene 
adndmstravit would let in evidence to justify a re- 
tainer, and what was said by the Court . there is 
equally aj^licable in this case ; and the covenant 
there was like the present agreement, and only 

VOL. IV. ii sounded 
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sounded in damages. The sole difference in the 
eases is the degree of the debt. It would have 
been most idle in the administratrix to have pro- 
eured :^i action to have been brought against her 
for her own debt ; but she has properly avoided 
such a circuitous mode, and therefore this demurrer 
ought to be overruled. 



6arrow» Buron^ of the same opinion. — If I 
had the least doubt on this case, I should with it to 
etand over till the Court should be fiill. It is 
quite sufficient for this plea to show there . was a 
legal contract, and that it haa done ; and as to the 
consideration, the articles are expressly stated to be 
made for a provision for the wife, and in bar of 
dow^. However striking the argument may be 
that this was a secret deed, giving a fidse credit^ it 
is now much too late to raise such an objection ta 
instruments of this kind between husband and wife, 
however hard it may be as against creditors. 



Judgment for the defendant* 
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1817. 

Prior, and H. Penpraze, and James Penpraze, 
x\ Wm. Penpraze and Williams. — (Demurrer.) y ^ 

tSih May, 

This BIU was filed against the defendants, one Demurrer by 
of whom was the heir at law, and the other a judg- crediforto'a 
ment creditor of Henry Penpraze. deceased. It !^*"' ^P^ ^^ *"' 

junction to 

charged, — ^tfaait Henry Penpraze had in his life- restrain him 
time, (in March 1809,) sold a freehold lease of oureS'"^ 
certain premises granted to him for the lives of f "j^°" ^^ ^"'* 
Imnself, and of Henry and James^ his sons, and against an 
other premises held by him wider a lease for ninety* bcfore*hi1)b. 
nine years, to the plaintiff. Prior j and John Tre* ^^^"«^ J"48^- ^ 
/oar (smce deceased,; m consideration of 120/,, and feciuaiiy con. 
a conveyance thereof was executed, with a cove- purchaler\^thc 
nant for fwther assurance ; — that in the followin£; pia»ntiff)»— 

wherehv the 

Marckf Prior and Treloar demised all the said legal estate 
premises to plaintiffs, H. (the younger) and J. sbce'the'date 
Penpraze \ — that Henry Penpraze died, leaving ofhisjudg- 
deftndant, W. Penpraze^ his eldest son and heir heir at law,-* 
at law; — that plaintiffs had lately discovered th^t, in ®v^"^^^^' 
consequence of a mistake in the conveyance (which 
was dated loth March 1809,) it did not operate to 
convey the freehold, because it was not to t^e effect, 
by the terms of the conveyance, till the 25th March. 
But that defendants, William Penpraze^ combin- 
ing with William WilUams^ &c. not only refused 
to execute a proper conveyance of the said pre- 
mises to plaintiff but was colluding with WiiUams^ 
who had sued out a writ o( scire facias, for the 

ji 2 purpose 
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1817. purpose of reviving a judgment on a verdict, rec^^ 
P m ^^f^d ^7 ^^ ^^ ^^ action at law which had been 
and others brought against him by Henry PenprazCf de- 
^' ceased, by means of which, the defendant, WiUiams, 
and another, threatened, if the plamtifis should succeed in get- 
ting a valid re-conveyance of the premises, to 
hai:ass them by proceedings at law. — Prayed decree 
that such error in the conveyance might be cor* 
rected, and a good conveyance executed ; and that 
Williams might be restrained, by injunction, from 
proceeding by writ of elegit or otherwise at law. 

Demurrer, by William WilUams^ that the bill 
contained no matter of equity whereof to ground a 
decree against him. 

RoupeU stated, that the facts of this case, as they 
concerned the defendant Williams^ were, — that 
the deed of loth oi March 1809 was fraudulent, 
and without consideration ; — that in the year 1 807, 
Henry Penpraze^ deceased, brought an action of 
tre^ass against Williams^ to ascertain a disputed 
right of way, which was tried at the Assizes for the 
county o{ Cornwall m March 1809, when a verdict 
was found for the defendant. Costs were taxed, and 
judgment signed in Easter Term following, and 
execution taken out for 130/. — That the pre^ 
tended sale of the premises in question to plaintiffs. 
Prior and Treloar^ who was the father-in-law 
of plaintiff, H. Penpraze^ was a mere pretence 
for defrauding the defendant of the fruits of his 
said judgment; and that the pretended consi- 
deration 
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vleration of 120/. had not been in fact, and 1817^ 



bond Jide^ paid with the proper monies of the priqr 
plaintifl^. He contended, therefore, in support of ^^ others 
the demurrer, — that whatever Equity the plaintiffs pjej^p^AZB 
might have against the defendant, Fenpraze^ there and another. 
was nothing in the bill which could affect the right 
of a third person, who was a judgment creditor, to 
revive his judgment against any assets which had 
descended; nor was there any thing stated to affect 
the conscience of William Williams^ who had no 
notice of the purchase, except a very general and 
common charge of collusion, which could not have 
the effect of precluding him from taking advantage 
of a want of equity by demurrer. 

Martin^ and Richards^ for the bill, submitted,-^ 
that at the time when the conveyance in question 
was executed, there was no debt of the judgment 
creditor in existence which could affect the lands 
. of the debtor. If H. Penprazey deceased, had at 
the time only agreed to convey the premises, the 
purchaser might have compelled a specific perform- 
ance in Equity; but his having actually executed 
the deed, turns him into a trustee for the plaintiff, 
in whose hands, as such, creditors under a com- 
mission of bankruptcy could not take the lands. He 
had then only the legal estate in the lands, and 
the plaintiffs, who had the equitable interest, could 
at any time have compelled him to convey them ; 
and a creditor has no right to take advantage of a 
trustee, not having clothed a purchaser with the 
l^si. title before he obtained his judgment. 

H 3 , Roupelh 
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^^7« Roupellf contrd. — The defendant Williams had 

Prior nothing to do with any equity of the plaintiffs against 
and others the defendant Penpraze. He is a legal, not an 
Penfraze equitable claimant; and such a contract cannot 
and another, protect the premises from judgments. It is incum- 
bent on a purchaser to search for judgment, not only 
when he contracts for his purchase, but up to the 
last moment before it is finally completed. 

Graham, Baron. — I was much struck with the 
objection to this bill at first, but on further con- 
sideration I think it must be answered ; for the bill 
was properly filed against William Penpraze^ calling 
on him to confirm the pltantifi^' title; because, if 
the facts alleged in the bill are true, as the demurrer 
admits, he can only be considered as a mere trustee 
for the plainti£&. He is only entitled at all by 
reason of a defect in the conveyance. The charge 
of collusion might have been made in broader terms ; 
but independently of that, there is enough to show 
that the plaintiffs have a right to restrain the opera- 
tion of the scire facias ; and a Court of Equity has 
the means of enforcing from him an account of the 
rent and profits received by the trustee, unless the 
defendant could put himself into the situation of a 
purchaser for a valuable consideration without notice. 
Here Williams has only an equitable, not a legal 
lien, and one which is not in any respect preferable 
to the plaintiffs'. I think, therefore, that the plain** 
tiffs have a right to the relief sought by this bill, and 
to have a re-conveyance from William Penpraze y 

and. 
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and, ultimately, an injunction against WilUams^ to ^ ^8 17. 
restrain him from suing out execution against these Pkior 

lands. ^d othera 



V. 

Demurrer overruled. P«NFRA2fc 

and another. 



SfiBtfEBBHi^afeM 



MiLNES r. CowLET and otheis. 



I4i/i Afoy. 

.. ^ 



XH£ Bill stated, — that in consideration of an in- The statute 
tended marriage between the plaintiff and Margaret cannot' be*^'^* 
Marples^ the daughter of John Marples, deceased, p^^^^^ ^7 
the following agreement was entered into between answer to a 
Robert Milnes, the father of the plaintiff, and the f^'^l of 
said JoA/i Marples, dated 12th November 1778: r"*j'i®*^*' 
*^ That Robert Milnes would for himself, before or from the con- 
" upon John Milnes* day of marrit^ with Mar- n^egV^^^^^ 
** garet Marples^ give in lands, goods, money, or jJ^^'J" duty in 
** securities, the sum of 500 /• unto John Milnes his an estate 
" son. And that John Marpks would, before or titylymt^ 
" upon Margaret Marples* day of marriage with ^^ * »""* ?^ 
^* John Milnes^ give in lands, goods, money, or out satisfying 
"securities, the sum of 250/. unto Margaret ^^^ ^'^''^' 
" Marples. And Robert Milnes further agrees, 
" that he and his wife will resign up all the house 
and lands they now rent, unto John Milnes ; and 
if they cannot agree to live together, the said 
'* Robert Milnes will take another place, or live 
'* separate in the said house/'— That the marriage 

H 4 took 



ii 
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took place shortly after the agreement, and Robert 
MiLKBs MilneSy the plaintiff's father, performed his part of 
'^' the agreement ; but John Marples never per- 
aad others, formed his part — That Margaret Milnes^ the 
wife of the plaintiff, was dead ; and that John 
Marples also died the pth December 1808, having 
by his will devised his real estate to Leonard Cow- 
ley and John Foulds^ two of the defend^ts, upon 
certain trusts ; and the residue of his Estate and 
effects he directed to be divided among his children 
(who were also defendants) in the manner stated in 
the will. — That Cowley and Foulds administered 
to his will, and became his personal representatives, 
and as such, possessed his personal estate, and en- 
tered as his devisees into possession of his real 
estates. — That some difficulty arose with respect to 
the mode of payment of the said 250 /., and as to 
the dower of the testator's widow ; and in conse- 
quence thereof a meeting of all the parties, interested 
under the will, took place on the 19th March 1810, 
when an agreement was entered into for the par- 
pose of authorizing the trustees to sell and convey 
certain parts of the said testator's real estates, and 
out of the produce thereof to pay a certain sum to 
the said testator's widow, in lieu of her dower ; 
and also to pay to the plaintiff the sum of 250 L in 
satisfaction and discharge of the marriage portion, 
agreed by the said John Marples to be paid to the 
said plaintiff, on his marriage with Margaret hia 
late wi&, upon his executing a }H*oper release and 
discharge for the same. — 1 hat such last-mentioned 
agreement was signed by John Dob Marples and 
Robert Marples, two of the said testator's chil- 
dren. 
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dren» and by the plaintiff, Imt was never carried 
into e£fect« — ^That the plaintiff had frequently ap- 
plied to the Isam defendants, Cowley and FoiUdSy 
as such trustees, to pay the said 250 L 

I 

And it chained, that the defendants, Cowley and 
Foulds^ had in various instances admitted the va- 
lidity of the agraement,/ and acted on the same ^ 
and, as evid&oce thereof, charged, — that previous to 
19th Marth 1809, they had sold part of the testa- 
tor's estate to Robert MarpleSy one of the defend- 
ants, and that on such occasion the said defendant, 
Robert Marples^ applied to the persons beneficially 
interested in the money arising from the sale <^ 
such premises, and represented that he had paid 
m«ch more than the worth, and requested them to 
idMte 5 /. each out of their respective shares. And 
thereupon the following agreement was prepared 
by John Bower ^ the attorney o£ Cowley and Foulds : 
** We, whose names are underwritten, do hereby 
i^ree to allow our brother, John Marples, 5L 
a^piece, out of the purchase-money for the house 
<< and premises at Apperknowle, out <^ the shares 
coming to us under the will of our father, John 
Marples ;" and which agreement was. signed by 
the said John Dob MarpleSy and by two other of 
the defendants, John Rikney and William Syd- 
dakf the husbands of two of the said testator's 
daughters. And tl» said John Bower also wrote 
aa follows at the foot of the agreement : *^ I agree 
to allow according to my share,'' which he ten- 
dered for the adoption and signature of the plaintiff, 

who 
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who agreed to make such nUowaQce, and signed the 
same. 

And the bill prayed, that the agreement might 
be established, and that the defendants, Cowley and 
Foulds, mighty oat of the personal estate and effects 
of the testator, John Mctrples^ pay and satisfy the 
said 250/* and interest; and in case the personal 
estate should be insufficient, then that such defi- 
ciency might be supplied by a sale of the real 
estate. 

To this agreement the defendants, Cowley and 
Foulds^ pleaded the Statute of Limitations. 

PhilUmorey in support of the plea» submittedy*-- 
that the statute of limitations was well pleaded to a 
bill seddng to carry into effect an agreement for 
payment of a sum of money of nearly forty years 
standing, without any reason having been giyen 
why the daim had lain so long dormant ;-*^md that, 
if it was intended to be ai^ed that the subsequent 
agreement of 1810 had destroyed the operation of 
the statute, the answer to that would be, that it was 
not signed by the trustees, againat whom this bill 
waa filed. 



RootSy contrd, contended, — ^that the mairiage 
having been carried into effect, the right of the 
plaintiff became absolute; — that it was very natural 
that during the life of the testator the plaintiff 
should not have pressed for payment; — that the 

plaintiff 
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pluntiff had perfonned hia part of the agreaodent, 
and therefore the statute of Umitations could not Milkk& 
apply, particularly when pleaded by trustees, who ^- 
were mere conduit-pipes, and had no interest, and and others. 
were, in fact, themselves neglectful of their duty in 
not having paid the money ;— «nd that as, at the 
meeting of idl the parties really and beneficially in** 
terested, they had, by the agreement of i8io» 
recognized the plaintiff's claim, and engaged to 
satisfy it, the trustees could not now plead the 
statute in bar to it. 

PhilUmore^ in reply, cited a case from Viner^s 
Abr. tit. Statute Limitations, p. 124, (citing Nek. 
Ahr. 1 1 25,) where it was held that, on a bill filed, 
on a note given to assure lands upon marriage, 
twenty years afler it was given, the claim was barred 
by the statute. 

Gbaham, Boron.-— In the view that I have taken 
of this case, I am of opinion that the jdea cannot 
stand as a bar to the plaintiff's suit. The case 
which has been cited from Viner stands nakedly, 
and, for any thing that appears^ the promissory note 
in that case might have been given by a stranger ; 
nor does it enaUe us at all to see the nature of the 
transaction. As to the demand not having been 
made for so long a time, nothing is more common 
than to postpone such a claim during the life of the 
parties connected in blood. The agreement of 
1810 rebuts the presumption of the money having 
been previously paid. But, independent of the 

question 
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i8i7i question of the operation of the statute of limita* 
MiLNEs ^^^^^ ^^ trusts, in ordinary cases, the trustees in the 
V. present instance have been guilty of a breach of 
Bndc^^ * trust, in having omitted to do their duty in the first 
instance ; for, on the death of John Marples the 
father, this covenant was a lien on his estate, both 
real and personal, and ought to have been satisfied. 
It is extremely clear that the testator's estate was 
affected by the trusts when the property was sold.: 
On that ground, therefore, the plea must be over- 
ruled ; but it may stand for an answer, with liberty 
to the plaintiff to except. 

Wood, Barotty absent. 

Garrow, Barony concurred. — These defend- 
ants, who are trustees, were stakeholders of a fund, 
with knowledge of the claims which existed against 
it ; and that is averred in the bill, as well as that 
they recognized the plaintiff's claim by the agree^ 
ment of 1810. It was their duty, on the death of 
the testator, to have applied his estates to the pur- 
poses for which they had been so marked by him in 
his life-time. It appears that, on the part of the 
plaintifl^ all that he had engaged for was done» 
and that raised a competent consideration for the 
fulfilment of the agreement, on the part of John 
Marpks* 

ft 

I am therefore of opinion, that this is not a case 
where the statute of limitations may be pleaded in 
bar of the plaintiff's claim. It might perhaps have 

been 
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been ftir enough as an experiment, but nothing , '^ ^7- 
more; for the last ground stated by my brother 
Graham is quite conclusive against it. 

Plea overruled ; but ordered to stand 
as an answer, with liberty for the 
plaintiff to except 



IN THE EXCHEQUER CHAMBER. 

(Coram Richards, Lord Chief Baron.) 



DoRMAN and others v. Curry and others. Wtdnctd^^ 

14th May* 

The plaintiflfe, who were lessees of the rectory of T^ZZ^ 
Dartfbrd in KenU claimed by the present bill, from ^SS***^ 
the defendant Curry ^ (the vicar of the parish,) and a^tt a 
from all the defendants except Warde^ (from whom dowcd of all 
they claimed only the tithe of seeds,) the tithe of ^^f^^ 

on the nound 
of a presumption, that as the former lias had perception of the tithe of seeds, not* 
withstanding the terms of the endowment of the latter, who had also had imme- 
momd perception of the tithe of com of certain lands, uUra his endowment, an 
ancient exchange must be presumed of vicarial for rectorial tithes— will be held to 
iA7<f proof of his title to the tithes sought; and he must show, by satisfactory 
evidence, that the vicar has granted them back to him, or made the alleged ex- 
change. Nor is his perception of the tithe in question available against perception 
by the vicar, if the subject-matter of dispute be one of those which were formerly 
doubtful, as to their being a rectorial or vicarial tithe. 

* 

Nor cai^ the rector insist on an issue in such a case: for no presumption will 
be raised in his favour, because he is in the situation of a claimant contesting his 
own grant, and has clothed the vicar whom he has endowed, with hh inlierent 
common-law right. 

V 

Aii/r. Such a bill dismissed, with costi. 

green 
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1817^ ^ green fodder and clover seeds. The claim of the 
DoRMAN ^^*^® ^^ seeds (on which alone the judgment of the 
and others Court proceeded at present) lay, in point of fact, 
Curry between the rector and vicar, and was founded on 
and others, the part of the former, as appeared by the bill, on 
the ground that a partial exchange of the rectorial 
and vicarial tithes was to be presumed, from percep- 
tion, to have been effected before time of memory : 
for that the vicarage was endowed with the tithe of 
hay on certain lands called Dartford Salt Marshy 
and not of com ; yet the vicar, it was alleged, had 
constantly received the tithe of com from the same 
lands : whereas, on the other hand, the lessees of 
the rectory had always received the tithes of arti- 
ficial grasses and seeds from the other lands in the 
parish. 

The principal defendant, Curry ^ admitting the 
perception of the tithe of com, insisted, that if his 
right to it accraed by virtue of any exchange which 
had ever taken place between some former rector 
and vicar, it must have been given to him in lieu of 
the tithe of hay of certain lands called King^s 
Marshy of which the vicar had been endowed be- 
tween the years 1291 and 1316, but which were 
always received, notwithstanding, by the lessees of 
the rector \ and he denied that the lessees of the 
rector had had perception of the tithe of seeds on 
the other lands of the parish, except by usurpation, 
in some few instances where the vicar had not been 
a^rised of their having been produced j insisting 
on his title, in vhtue of his todowment, to the seeds 

of 
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of clover and other artificial grasses, and all other , ^^^7- 
small tithes. Dorman 



and others 

V. 



The documentary evidence produced by the plam- currt 
tiffi consisted of various receipts for tithes, memo- <^d others. 
randa from vicar's books, and agreements for com- 
positions. The first of the former, in point of 
time, was a receipt of one Tosher^ lessee of the 
then rector, dated 4Jtdy 1721, for 5/. 25. 6d* 
"^r ihe tithes often acres qf peas^ and the tithes 
of three acres ofdnquefoil seed last year.^^ (Q. the 
place.) — A receipt, dated ^i^ December 1734, from 
the same person, '^ for ii^. ^d. for the tithe of 
15 bushels of clover seed, sold Mr. Alien ; — for 
4^ acres of peas, and 3 ditto." — ^Another, dated 
a 1st July 1770, from Edmund Williams to John 
Dormany (as agent for the then lessee of the rectory,) 
for ij^s.Gd. in full, for tithe of clover seed. — A copy 
of the following entry in the vicar's books,— «^^ ^734 
to 1 735, Mr. VaiiSy Feb. 2 1 , eight acres of clover, fed 
the first part of the year, and after for seed. The seed 
pays tithe to Mr. Tj^Arer.''— -An agreement, dated 
April ^ \^^Sf signed by the said Edmund WiU 
UamSy and several occupiers of lands in the parish of 
Dart/brdf whereby he let to them their tithes for 
their farms in the parish of Dartford, which con- 
cluded with this memorandum: ** Clover seed, 
cinquefoil seed, turnip seed, in kind as usuaL''— - 
Another agreement, dstedjuiy 15, 1776, whereby 
John Powell, an occupier, agreed to pay to Edmund 
WiUiams^ for the tithe of his farm in the parish of 
Darybrd^ the following sums, for certain tithe- 
able matters : ^* Peas 6s. an acre; dnqudinl and 

clover 
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clover 5s. 6d. ; clover seed, after thnshing, to 

Dorm AN ^^^^^^^ ^^^f ^^^ expenses allowed for thrashing, 
and others carrying and cleaning; turnip seed, or any seed, to 
Co«v accountfor. after cleaning and allowing for, as clover." 
and others. In a subsequent agreement, dated January i, 1 780, 
between the then lessee of the rectory and an occu- 
pier, for certain rates or compositions by the year in 
lieu of the great tithes, was the following item : 
*' For clover seed and turnip seed, one tenth part 
of the net profit, after all charges deducted, and 
rateably and proportionably for a less quantity, &c." 
They also produced an account, delivered by the 
defendant Curry to the plaintiffs as occupiers of 
lands in the parish, containing an item (which ap- 
peared to have been aftierwards struck out,) — '*Clover 
seed 1 2 bushels, omitted last year by 



For the defendant Curry was produced his en- 
dowment: — 29th July 1315,— "in minutU de^ 
cimis exceptofoeno.** It recited a former endow^ 
ment and confirmation, with an augmentation of 
a house in Dartford^ " und cum decimdfceni w- 
ginti Sg unius acrarum prati vocati Kynge's Marsh, 
in parochia de Dertforde, pnedictd ;" — and, by the 
present instrument, he was also to have ** totam deci^ 
mam^fimi provenientem de magna prato salso ;**— 
and he put in various agreements for compositions, 
and extracts from pertinent documents, in some of 
which seeds were mentioned, and in others not. 

MarHn, and Roupell^ on the part of the plain- 
tiflfe, relied on the usage as proved by the evidence 
of perception ; which, they contended^ was satisftc- 

torily 
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i6n\j shown, and well supported by the documents ; 
on all of which they commented on, as affording 
evidence of the rector's right, and of his enjoyment 
of it. 

Daunceyf Hall, and Abercromhy, for the de- 
fendants, opposed to those documents the vicar's 
admitted right to small tithes ; and they contended, 
on the authority of the cases of Clarke v. Stap-^ 
Un (a), Cartwright v. Bath/ (b)^ and Jeremy v. 
Strangeways(c), — that the seeds of artificial grasses 
were a small tithe, and within such an endowment ;— - 
and that those grasses being of modem introduction, 
a title in the rector, by perception, could not be sup- 
ported by evidence of usage. The case of The Vicar 
qf KelUngton v. Trinity College, Cambridge (d), 
shows that the Court will protect the right of the 
vicar against an usurpation of fifty years, where it 
has been proved that before that time the vicar had 
received the tithe claimed by him. 

Martin, in reply, contended, that an endowment, 
unsupported by usage, would not support a vicar's 
claim against a rector's common-law right. And, in 
answer to the cases cited, to show that seeds of arti- 
ficial grasses w6re held to be a small tithe, observed, 
that that tithe was claimed by the plaintifis, not as 
a rectorial but a 'vicarial tithe ; and he submitted, 
that at all events the rector was entitled to an 
issue. 
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RiCHARBS, Chief Baron. — The real ^MsdoOy 
DoRMAN ^^ ^^ ^^^* ^ between the rector and the vioar ^ 
and others and between such parties the rector is certainly 
CuRRT ^^^ entitled to an issue of course, and as a matter of 
and others, right* Such questions must always depend altoge- 
ther on the instrument by which the ^car is en- 
dowed, or the preiof adduced by him of perceplimi^ asi 
founding a presumption of an anterior eadowHUWl. 

It is clear that the Ticar has reeeiTcd out of tluo 
pars<Hiage, frrai time to time, the tithe of all seed& 
Theoi it is eentended, that it is to be presumed froitt 
ilte usage that there rausi hoiie been, formerly, aa 
exchange eflfeeted between the rector and vievv 
by which the tithes of com were given vp for those 
of grecB foddw and seeds : bi^ there is no evidence 
oSbred ei the existence of snch an exdiange^ Bor 
» there any ground laid for 8nfi|iosing tibat it ever 
todt ploce* Now the insisting on the presiunptiQB 
of such an exchange, <m the part 6£ the rector, 19 
in itself an admission that the vicar was formerly 
entitled to the tithe of those articles which he i» 
said to have so given np in exchange. Then the 
rector eomes here to ^Stci his own gnust: and 
the oidy foundation fm has claimii^ these tithes ia 
really (the supposed exebange being ont of the 
question) nothmg more or less dum that be once 
had them, and granted them to the peiaon fimai 
whom he now denancb them. 

To enable the rector to support his present 
clakai it is incumbent on him to make out his case 
by most satisfactory proof. 

Now, 
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K0W9 what aire his proofs ? He produces, certain 
receipts; the eai^Usst is ia, 1721, and is given 
tto Tasker (a lessee oC the thea raetor,) fev 
54 2^« 66& for the tithes of ten- mre^ of psa^ and 
three acres of cinqniefoii seed. Now that being m 
aclmowledgiiiwt of having received the value of 
the tithes of peaa^ as well as o£ clover seed, that 
receipt proves too much ; for on this record he sets 
vp a right to tibe tithes of urtiiicial seeds alone, — > 
admitting, theffefm^ ii&,i the vicar is. entitled to the 
tilhe of peas* The* nexA receipt is in 1j734^ and 
IB fov domer aeed and fin* peas ; peas, as I have 
oVseETttd, Bob kobiag in diq»ute« There is next sn 
agreement, daiedi^.4?^ 1775, whereby Williams^ 
the agent. q6 the lisaee of the rectory, agrees to 
Wt to. the oceupieosL the tithes of theio fenns^. at the 
«nd q£ whifih is this mfimocandum ;. *' Glover seed, 
MquefiMJ: seed, and tumq) seedv in kind as usuaL." 
NoHT turnip seod' is. not claimed' by the cectoiv thexe- 
ion this evidence also proves too. much* Another 
agreement in 1776 was put in, which has these 
words : " Any seed to account for, after cleaning 
and albwing for, as clover/' Implying, that the 
agent of the lessee of the rector then claimed aU 
seeds; and that again proves too much. Those 
instances of perception therefore are not to be relied 
on. And as to the paper delivered by Curry ^ which 
mentioned clover seed omitted, that item being 
aftewards struck out, proves nothing. 
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It is true that it was long very doubtful whether 
seeds were a great or small tithe, or belonged to the 

I 2 rector 
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^^ ^7' , rector or vicar: but there have been many cases* 

DoRMAK ^iice» wherein it has been' clearly held, that proof 

and others of payment of tithes of seeds to the rector, shall not 

CuRRT ^'^ct the right of the vicar; and the reason is, that 

and othen. the prevailing erroneous notion of seeds being a 

great tithe, destroys the usual effect o£ the evidence 

of its perception as such by a rector. 

I repeat, that a rector, having once endowed a 
vicar of tithes, who comes to reclaim those tithes^ 
is bound to make out his case by clear and satisfac- 
tory evidence, and there is none offered in this caae 
to show that the vicar ever granted them back to 
the rector. I therefore think that the case is in 
favour of the vicar. As against him, therefore, this 
bill must be dismissed to that extent ; and also as 
against Ward^ for the demand as to him is for the 
tithe of seed, and that tithe is certainly payable, not 
to the rector but the vicar, whose rigjbt to it is esta* 
blished by the result of this suit. As to them^ 
therefore. 

Bill dismissed, with costs« 



ISandees 
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{Coram Richards^ Chief Baron.) 

Sanders v. Longden and others. nun^y, 

loth May. 

1 HE Plaintiff, who was rector of the parish of The Court 
WoUaton, (Nattingham,) filed this bill against the ^J^j}^^^^ j^J* 
defendants as occupiers of certain lands called SetiP' vourofa rec- 
pringham LandSy (being without the parish of Jhhct mi^md 
fVoUaton,) for an account and payment of tithes. ^^Ia^^JJ'* 

parish J for 

The bill,-^after setting out the plaintilTs alleged "oSJ; ^ 
title to a moiety of the tithes of com, grain and y^" received 
hay of the s^d lands, formerly part of the posses- ment by way 
^ons of the master prior and convent of the mo- tlon Th^" 
nastery of Sempringham^ in the county of iiwco/;!, the defendant 
and stating, that on a suit (Kendall v. Hardinge) tend to intist 
instituted by a former rector for the tithes of certain ^"r^^^u '^'*** 
lands, &c. within the manor of Bramcotey called the they grant a 
Sempringham Lands, and for the purpose of com- to ascertain* 
pelling the then defendant to set forth the bounds rilSJiS" 
and limits lof the^aid lands, an issue was directed lands, with- 
to be tried by action of debt, under the 2d Edw. VJ, inqui^wS^* 
whereon a verdict was recovered by the plainta|^ tiff'^i?ankied 
(the then rector) for the sum of 5 /. the treble value to any, and 
of the tithes; — ^and that, upon the further hearing, such lands, by 
a decree was made against the defendant for the *i"*^ ?^ ^^^ 

D «>on an issue ; 

payment of the tithes demanded by the bill, (for because such 
the last four years;) and that a commission should withmthire- 
issue, to set forth such of the said lands as should ^^^'f ^ '•!*- 

of a rector. 

Nor will a former decree in favour of a predecessor of the plaintiff, and a ver- 
dict obtained by him on an issue under it, assist his case, or preclude the 
necessity .of a new trial at law, if, ever since that decree and verdict, the 
succeedm^ rectors have neglected to take advantage of the result of the 
/onner iiiit, and received the same payment as befoce. 
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be proved to have been in the defendant's occupa- 
Sanders tion for suck time, and to ascertain the value of 
^ **• the moiety of the tithes taken away by Ae defen- 
and others. ^^^^ during that period ; — and further stating, that 
aU matters m dispute touching the premises being 
afterwards referred between them, the commissioners 
named in a certain commission for the examination 
of witnesses, he. ultimately awarded, by their award 
dated lo October 1672, the sum of 8/. to be paid 
to the then plaintiff on a day subsequent, for the said 
tidies ; and that the defendant should also pay the 
plaintiff yearly thereafter the sum of 40^. during 
the continuance of the plaintiff's incumbency, in 
lieu of all tithes of the said lands ; — and that the 
now plaintiff had given the present defendant notice 
^f determining the said composition of j\o$. per 
annum : — charged that the defendant pretended that 
the boundaries of the said lands had become so 
altered as not to be capable of being now ^ecifically 
ascertained, and that the sum of 40^. a year paid 
by the defendant's predecessors for so Jong a period, 
was in its origin a charitable donation ; whereas the 
defendant Longden had in his possession or power, 
documents from which the true boundaries and ex- 
tent of the said lands might be made to appear, 
and the said sum of 405. was a temporary compa- 
ction paid in lieu of the said moiety of the tithes 
of the said lands. 

Therefore the plaintiff now prayed, — that the 
defendant Longden might produce and leave all 
such documents in the hands of his clerk in Court ; — 
and that he might set forth and discover the spe« 

cific 
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*2fc Indi or &Mg caUed or known (or forn^riy, . ^^^7- . 
Ac.) bf ihe name of Sempringham handsy in Sandbbs 
Sramoote aforesaid^ out of wfak^ the satd tithes ^* 
wove thentoifere tidcen; — and (if they coidd not oow 
1»e «pecttcaUy afloertained, by reason of their having 
lieon fiufieredto beoone aheredi) diat a conmission 
Mght be ftSBued for l&e purpose of ascertaining and 
darttngitiflliisg the same, or of Allotting a fair 
-eqnimalent. 

The defendant, by his answer, dented all know- 
ledge of the lands called Sempringham Lands^ and 
^f the !plaintifi''s right to demand the portion of 
tithes clautied by liim in respect of tfaeai ; — or that 
he knew whether the payment of the 40«« w«8 a 
compoation ; or whether it had ever been paid te 
the plaintiff ^r his predecessors before the lotb 
October 1*672; or when it wtas &8tjpaid; or fisoia 
^v^mgtnit 



TIk pkmtiff pnt hi as evidence (besides the de- 
positioBs of witnesses who spoke to the unJioni 
payment of the 405.) iktb Eoc^siasticid Sctrvey^ 
26th Hen. VII L and the ministers accounts 32 
Hen. VIIL ; wherein, among the red)orial posses- 
Moms of WoUaton^ were noticed *^ titibee in Bram- 
vote^** aaid certain teiriers tfvoai 1661 to 1781. By 
the &rst, piaistiff^s predecossons were stMed to be 
entitled te a portion of tihe tithes of Sempringhmi 
Lands in Bramcote*^ and, by the fiithe(«, that that 
had been coBfKxunded ^nr^ ibr 40$. 

MarM»9 midi Dowdesswdl^ (f*r the plaintiff^ (bar- 

1 4 ing 



1 




Sanders 

V. 
LONODEN 

and ethers. 



CASES IN THE EXCHEOtER, 

ing detailed the case, and commented on the evi-r 
dence,) submitted,— that the fonner decree and 
verdict had removed much of the plaintiff's difficulty 
in this case ; and as the money^payment had been 
clearly proved, and there being no defence of modus 
set up,. the right to tithes was established in the plain- 
tiff, and he was therefore entitled to have a decree 
according to the prayer of the bill ; or, at least, that 
the commission should, be granted, and that the 
defendant might be decreed to furnish the docu** 
ments required of him, 

Clarke^ for the defendant, contended,-*-that the 
plaintiff had not sufficiently made out his case to 
sustain his present demand, or to call on the de- 
fendant to answer it i — that the onus lay entirely 
on him, and until he had given some better evidence 
of his alleged right than he had done, the Court 
ought not to grant a commission on a speculative 
inquiry, which might eventually turn out to be nu* 
gatory. As to the former decree in favour of the 
plaintiff's predecessor, its not being acted on shows 
that it was not conclusive* 



Richards, Cfiief Baron^ (dispensing with fur- 
ther argument on the part of the defendants.)— 
I have long ago felt the difficulties in the way of 
the plaintiff to be so great, that I cannot bring my- 
Vlf to decree any part of the prayer of the bill 
.without, first directing an issue, for I feel that the 
intervention of a Jury is necessary here; and I 
cannot order a commission, unless I can consider the 
plaintiff entitled to an account of . the tithes 

** sought 
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tfouglit on the lands in question, which at present 
I do not. I admit the effect of the former decree 
and judgment, and the parties themselves do not 
appear to have quarrelled with the verdict ; but then 
I have no evidence before me, accounting for the 
long subsequent acquiescence in the payment of 
forty shillings. That alone is sufiKcient to render 
the decree and verdict inconclusive, whatever might 
have been the effect of them at the time ; and I 
must now consider that the land-owner has, not- 
withstanding, some defence to make. In the present 
instance, too, it is the business of the plaintiff to 
make out his case satisfactorily ; for, as the lands are 
not in his parish, he is not standing on his common- 
law right as rector. On the contrary, the common 
law is against him here, for he is himself only a 
portionist, even if he should substantiate this claim. 
Then, as to that, it is perfectly clear that the rectors 
have always been paid the sum of forty shillings, and 
that is admitted by the defendant. Now, if they had 
the power at any time of enlarging that payment, 
by treating it as a composition for the tithes, it is 
certainly very singular that they should never have 
done so, and particularly when the former rector 
might have had the tithes in kind, if he had chosen 
to follow up the decree. I expected, therefore, that 
that would have been accounted for, by the plaintiff 
showing some subsequent agreement. He has not 
done so, however; and therefore I cannot decide 
conclusively on his rights without an issue, which 
I shall direct, as less expensive and hazardous than 
m. action on the statute* 

It 




Sandbrs 

LONGDEK 

and others 
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1S17. It ttUBt be to try generally^ wlMther the plaintiff 

18 ^tttkled to aay uid wiiat tithes, arisiqg «ut of 

V. aay and what iuids in the defenibdit's «coi^ion ^ 

•adothcM. MMlttie 

Costs and f^iactbear directioiis reserved. 



Friday, ^^ ATTOR^gEY CtNMLAL V. FaHR. 

16(& May, 



An Objection () ;^ J?; j^ gij. ^^^ ^^ ^ fonaer day, obtained a rule 

to a count m , 1 • 

an informa- to show cause why the judgment on the verdict^ 
8^.-^, ^ which had been found for the Crown in this causQ» 
cap. 7, sec. 17, should not be arrested. The obiection on whidi 

charfiTina tnat 

the defendant the rule had been granted was, that the defendant 
o^/Afrxtwf * ^^ charged in the first count of the information on 
concerned in, which the verdict had been taken, (which had been 

the unship* w,, •^. ini^ i 

ping prohi- filed against mm on the oth Anfie^ ch. 7, sec. 1 7 % 
accurtomed'^" ^ recover the treble value of certain smuggled 
goods,— that spirits alleged to have been iipported by certain 

of ttjuo distmct 

ifffenceshy the same anmty'vai^ therefore bad, eifiier for duplich^ or uncertainty, — 
was not allowed htjr the Cottrt ; ^o InM^ thA the ^ordv ihd not mvolw Mro 
distinct offences; and that it was the established and ancient practice, cunn 
Scaccariit so toitfhM^tbe offence in MKk iitformatfons^ 

* Wliich enacts as follows:—" If any ^oods liable to 
payment of duties shall be unshipped, with intention to be 
laid on land, not oidy the said g;oods ^all be forfeited, but 
Idso the persons mho ^hatt ffe *a&ii9ting, or tflhemme conoenied 
in the unshipping of the said gwids, or to whose bsmA tte 
same ahall knowingly c^me, «haU forfeit treble value." 

merchants 




nerbhants unknown,) with having been assisting^ 
OR OTHERWISE concemed in unshipping Utere^^ Attokn^y 
and it was comtended, that l^e imputed oifence cmild Gk^^ral 
not be so ImI, because snch a chai^ge was double ; Fare. 
<h: if k were not, that it wi» vague and uncer- 
tain, and therefo)^ the count was bad. 

Dofmo^ rito wed cause. He submitted, — that the 
words '* or otherwise concerned,'* might be re- 
jected, if injurious to the count ; but which, he 
contended, it was not, because the words of the statute 
4on which it had been framed created only one am- 
^ 'oifence ; and the iatter part of the description of it 
wasonljanodttfioationof the 4onRer,(the assistance^) 
wliich atone was the object «F the kgisbture ;-^ 
and that no other offence couM be constituted by 
dioae lattar wands, which could not stand alone and 
preserve saiy meaning* ^^ Otherwise'' is a relative 
term \ and being ^* otherwise (xmoemed," signifies 
tieing otheiwiae toocemed in givii^ aid to the 
offender. ' 

IBae same answer, he ui^d, might be given to 
liie vther objection, <»f the uncertainty of the diaige; 
SfX that the language of the statute and the count 
emAd not be mistaken, and tiiat it clearly and ex- 
dssively created m the one an offence, and in the 
other a chaiige QS'<$sHStmg in unshipping; and Itoe 
cited a case from the Minute-book, of The King 
T. Thomas ffowe, -Etf^ifcrTerm 1789, where, on 
the motion of Mr. Rouse in a case precisely similar, 
this Court ordered it to be referred to the Deputy 
Remembrancier, to inquire and report whether it 

hud 
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had been the constant and uniform practice so t# 

Attorhbt lay the offence; and upon his having made his 

General ^^^^t, the Court discharged the order. The pre- 

Fare. sent form and words of the first count of the 

information was conformable to the most ancient 

precedents, and the constant practice of the Court* 

The counsel for the defendant was here called 
en to support the rule ; when 

He contended, that the section of the statute on 
which this information was founded had created 
three distinct offences in terms: — The first was, 
assisting in the unshipping of smuggled goods; 
the second, being otherwise concerned therein; and 
the third, knowingly coming thereby: each of which 
were kept distinct and apart in the act, by the same 
disjunctive ** or." It might perhaps have been the 
practice, as it is said, to charge the two first offences 
in one count ; but, on the other hand, it has ever 
been the practice to charge the last offence in a 
separate count, which was called the Devenerunt 
count/ The practice therefore was both ways ; but 
^ practice was no reason for holding a count to be 
good, which was both formally and substantially bad. 
It is a well-founded rule in fiJeading, that duplicity 
in charging an offence is fatal to the count ; for each 
distinct offence must be charged by distinct counts, 
that they may be met by distinct pleas. In" the case 
of Rex V. Stacker (a), an indictment for that the 
defendant frabricavit seujhbricari causavitj a bill 

(a) 5 Mod. 137. Salk. 343—371. 

of 
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of loading was held naught on demurrer ; and the 
reason given is, that an indictment ought to be cer- attorney 
tain and positive. So in Rex y. Brereton (b)^ an General 
indictment for a libel publicavit sen puhlicari caur- f^rr, 
siwitj was held ill, because, from its uncertainty, no 
proper defence could be made. And to the same 
point he cited Rex v. Flint (c)j Smith v. Mall (d). 
Rex V. Stoughton (eX 3 Bac. Abr. Indictment 
555 ; Hawk. b. 2, c. 25, s. 58 ; Com. Dig. tit. In- 
dictment, G. 3 ; Davi/ v. Baker (f)y — ^where it was 
chained, in an action on the statute 2 Geo. II. 
cap. 24, that the defendant did receive a gift or 
reward, and the declaration was held bad for want 
of sufficient certainty ; and the Court there said, 
that such an objection was not cured by verdict, 
and might be taken advantage of in arrest of judg- 
ment; in that case, too, the words of the statute, 
which were in the digunctive had been adopted in 
the declaration ; — Playter^^ case (g)\ and Wood v. 
Smith (h) . In all those cases, where the alternative 
is objected to, it still bears some analogy to the 
offence charged, — as, of ^^ forging or causing to be 
forged.'' In the present instance it is not so ; for 
to be " assisting" in an act, or " otherwise con- 
cerned** in it, mean necessarily, ex vi termini^ very 
distinct things ; and where the acts of offence are 
so, they cannot be blended in the same count, 
which would perplex and confuse a defendant in the 

(b) 8 Mod. 328. 

(c) Cas. temp. Hard 370, and 1 Sms. Ca. 307, 

(d) 2 Roll. Rep. 262. (e) 2 Str. 900. 
(f) 4 Bur, 2471. (g) 5 Co. 35- 
(h) Cro.Elii,8i7. 

defence 



1^6 CA$£S IK Tm; EXGHEQUBB* 

1817* ^ delene^ whiehh^diouldwake. That is tke resuh of 



Atwrhw *^ ^*^ ^ Fwiwg? ami? others v. T-fc? iTi^ f ij, 

GfjiEKA^ where^ ia ^venruUng tlui olyection that the defend* 

f 4E9. ^^ ^^ charged with distinct oSfeoces im the samft 

mdktmentp which was for at sufldemeaQor, the Couxt 

held that,. i» the same anrnty it wmild have been badu 

Then it is clear^ that the assi$tmgt aad being 
OTHEBwisE concerned in the u«ship|^ing smuggled 
goodly are distinct ofifences^from the words of theactt 
ta|:en in their common acceptation. There ave^ 
besidiss, two caa(9s m Bmbutpy^ on tbut {mnt, which 
arose e« th« very statute new i» question^ whieb 
shew that this Court ha^ so decided* The fiipst is» 
Ihe Attorney General v* JVoodmass (k) : that 
was an iofcmnation on this statute^ and the evi- 
dence was, tb^t sixty h;»lf-anfihov8 were run and pnt 
into private houses, and fron thence cairried to the 
de£^ant's hpuse ^ but it did not appear thai the 
d^fimdant waa ^eaent» either a* the time of ruimnig 
Off removing the gpods^, but hd afterwards paid the 
cobUe^men for rimni^ them. Lord C. B. PengeUy 
was of <qmuonf that that was a being concerned 
within tho statute,, if the jwy were of opinion that 
th^ defendant ^nployed the persons to run the 
gpodi* ott his account, a«d paid them Sot that pur- 
pose; for that theae wo9cda must have a reasonable 
offset and import, a«d mwt meaa something distinct 
from assisting. In the other ( The Attorney General 
V. Itake { l)^ also, the offence laid in the infemuition 



r«) 3 T. R. 98. (h) Biwb. IMC. 

(I) Bunb. 377. 



waSy 




vaa» that tke dbfemdant wag tempore eawiera(i^Hi& 
opihdaior vei alitew parAseps ; and, rai the objec- Attoakst 
tiott being tiJcea that a persoadl pres^nee wa^ requi- Gxiuaai. 
site» the Lofd C. K dustingubbed the ease frem Fajui. 
the autheriky cited; ftr that^ ui the piineifxil case^ 
the evidence anounted to proof of the defeiidaat'a 
being oMmme coMemed^ withitt the meaning of 
the statirte^ which aaiist iatend sooaething ./ur/A^ 
than the assistrnff, or tibose wonb would be of no 
fflgnificatiaii at alL 

Against the weight of these anthorities, and the 
rules and principles of pleading, the only answer 
that is set up is, that it haa been the practice so to 
lay the oflbnce, — an usage which at farthest can go 
no farther back than the 8th of Ajme, and ought 
not to be permitted to countenrail the established 
hw of the land, and to introduce in practice, what 
is contrary to principle, that in charging a defend- 
ant with a statutable offence, it may be laid with 
duplicity and uncertainty. In this case too it is more 
particularly objectionable; for nothing could be 
easier than to have set forth in terms the acts which 
constitute the offence, and, on the present occasion, 
the evidence would have admitted a. verdict to have 
been taken on the devenerunt count. 

Dauncey^ about to reply, was stopped by the 
Court. 

Richards, CAi^jBarow.— The Court are clearly 
of opinion that the judgment ought not to be ar- 
rested 




CASES IN THE EXCHEQt/Eft, 

rested in this case. We do not deny the proposi' 
Attorney tion, that two distinct offences cannot be joined in 
Genkral tjie same count. Then the question is, whether there 
Farr. ^^ .^^0 distinct offences couched in these words or 
not. The cases cited from Bunhury shew that it 
was the practice in this Court so to lay the offence 
as in this information, at that time, and that these 
words of the statute were then considered as con-< 
stituting one single distinct offence. It seems tor 
me, therefore, that the statute merely contemplated 
various modifications of the same offence, differing 
perhaps in the act done, the object of it still being 
the assistance afforded ; but if there were any doubt 
about it, the universal practice is the best proof of 
what has been the universal opinion. . It is impos«- 
sible to say that this judgment ought to be arrested 
on that ground ; and, from the case that has been 
cited from the minute-book, the Court seem to have 
been heretofore of the same opinion. 

Graham, Baron.— There is certainly great 
weight in the argument, that the long established 
practice of the Court ought to be considered as con- 
clusive of their opinion as to the intention of the 
legislature. It is clear that it was the practice in 
Lord Chief Baron Pengelly^^ day, and he must 
have come into this Court about the time of 
passing the act. In a subsequent case, too» it 
jseems that the Court directed a reference to be 
made to the Deputy Remembrancer, to inquire 
of and report the practice, which was held to be 
conclusive ; and the Court, after taking time, dis- 
chaiged their order. 

But 
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- ^t the plain sense of the language satisfies me 
that there are not two distinct offences created by 
these words ; and the same evidence would support 
the whole. It is quite otherwise in the cases and 
authorities which have been cited. Evidence of 
robbery would not support a count for murder, and 
certainly, wherever the offences are distinct, so 
should be the counts. In these words the leading 
charge is the assistance, and the latter member of 
the sentence would convey no meaning without the 
first; for 'otherwise,' being a word of reference 
merely, must have a precedent term: it alludes 
entirely and substantially to the different modes of 
doing the same thing,— the various ways of being 
concerned in rendering assistance. 




Attorney 
Generai/ 

FARR4 



Wood, Baron^ absent. 



G ARROW, Baron. — If there had been any doubt 
on this case in the Court, I should h^ve abstained 
from giving any opinion ; but the rest of the Court 
are so decidedly of opinion that this information is 
right, that I shall express my entire concurrence. 

The only plausible ground of objection is, the 
uncertainty of the offence charged, which, it is said, 
might embarrass the defendant in pleading ; but in 
this case that objection does not arise, because no 
man can doubt that the party must know from the 
language of this charge, that the offence imputed is 
the rendering assistance in some way or other* 
That is the substance of the charge. This is very 
unlike the case of doing or causing to be done. 
- VOL. IV. K And 
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. ^^'7' , And the case of forgery, which has been alluded t(V 

Attoenet is quite different : this is a charge of being assisting 

General jn unshipping goods, which is capable of much more 

Farr. modification than forgery, of bank notes for instance, 

which is merely the making of the false paper. 

And independent of the reason of the thing inr 
this case, on which I have no doubt, after the long 
practice, and the discussion which took place on 
the same objection in 1789, the Court cannot now 
overturn the course of precedents. 

Rule discharged ♦• 

■ 

* In Lord RaymontTn Reports f there is a case on the 
same point, which was decided in the Exchequer Chamb^ 
It was an informatiion in the Exchequer for selling live cattle, 
or causing them to he sold, &c. and judgment for the in- 
former. 

The error assigned was, that the information was uncertam, 
because in the disjunctife. Aad JJob, Chief Justice, waa 
inclined that it was ill for that reason* 

But, upon certificate by Ae Barons^^ai the course voas so 
in the Exchequer, and since the jury had found the defen* 
dant gu3ty as to one, judgment was affirmed. 

The reporter m the margm notes, '^ Sed vide Dotig/. 174. 
ft BL 810/' Hie latter case so referred to is Chamberlain ▼» 
Greenfidd, i^ere the Court held, on demurrer, that a deda- 
ration ia trespass for forcing open, or causing to be forced 
open, closets, ftc. was sufficient, as one trespass waa well al- 
leged, which the jury might distinguish and give damages 
for alone. 

t Wingfield «. Jeffeiys, ¥01. 1. p. 284. 

Rex 
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1817* 



R^s (in aid of Parsons) v. Feredat and others* 






WEN (Sir JVm.) applied in last Term on be- sheriff, claim* 
half of the ShtriS oi Staffordshire, for an order to fcnSmust 
show cause why it should not be referred to the 5pp'y ^® ^^ 

Court, who 

Deputy Remembrancer to ascertain whether any^ wiu refer it ta 
and if any, what allowance, beyond the poundage^ RcimSJm. 
should be paid by the prosecutor of this extent, for ^^J ^ **^""-. 

tsun what he i# 

his extraordinary trouble in keeping possession of entitled to. 
the defendant's goods, &c. seized by him, for a j^ ^^ ^ ^ui^ 
considerable length of time, and, in other respects, ^ »i»o^ <»«•«' 
founded on the 3d Geo. I. cap. 15. if ineffi- 

cient cause be 
shown against 

Cause was shown by TroUope, at the sittingsjj ^^^IH^^f'^ 
when the Deputy 

Reiiiembrai]<- 
cer he attend^ 

The Court made the rule absolute. «f *? r«««j^<>^ 

duninish the 
sheriff's 

The Deputy Remembrancer afterwards reported, Jlf|\"Ji'ot ^J^^^ 
that a sum of 21/. 135. was due to the aheriff for titiedtothe 

__ ^ 1 1 o- Twr costs of either 

extra costs. The Court was moted by oir fr. theappiica- 
Owen to confirm that report, and that the sheriflP S?^^^^ 
should be paid his costs of the application for the 
allowance, and of the reference to the Deputy vol. i. ^05/ 
Remembrancer, which was opposed by TroUope ; 
when the matter being ordered to stand over, was 
this day brought again before the Court. 

K 2 For 




Rex 

(in aid of 
Parsons) 

FXREDAY 

and others. 



CASES IK THE EXCHEQUEITy 

For the sheriff it was contended, that the prose^ 
cutor of the extent, haying opposed the motion and 
attended the reference before the Deputy Remem- 
brancer, had rendered himself liable, and virtually 
engaged to pay the sheriff's costs, (which by his 
doing so had been considerably increased,) if the 
report of the Deputy Remembrancer should be inr 
his favour. 



On the other side it' was submitted, that the 
Court qould not award the sheriff costs, and par- 
ticularly as he had claimed more than he was 
reported to be entitled to. 

The report was confirmed ; but the Court said,, 
that they did not consider themselves entitled to 
order the costs to be paid by the party resisting the 
claim, and refused that part of the motion. 

Rule absolute, as to the confirming 
the Deputy Remembrancer's re- 
port. only. 



Calvert 
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Calvert v. Dignum and others. 

X)AUNCEYf and Tepys^ moved, pursuant to ApJaintifF 
notice on the part of two of the defendants,— ;that vacation ^of^^ 
the decree drawn up by the clerk in Court for the ^^^.^5"? '" 
said defendants, bearing date the *i\?X. November creeispro- 
1 816, might be forthwith passed. T fStuJj 

terniy to draw 

The motion was opposed by Lovat^ on behalf of bSt not tt^*^ 
the plaintiff; who, he stated, had served a warrant \^l^^ 
(dated 24th April) to pass the decree, and delivered 
a copy to the defendants' clerk in Court, when the 
defendants' solicitor stated that he intended to apply 
to the Court ; and therefore the Deputy Remem- 
brancer refused to sign the decree until the motion 
should be disposed of, otherwise it would have been 
passed and signed on the 24th. And he stated the 
practice of the office of this Court to be, to allow * 
a plaintiff one entire term, including the vacation 
of that termy for preparing his decree ; and if it is 
not then prepared, the defendant is at liberty in 
the next term to draw it up. In the present 
case, therefore, he submitted, the plaintiff was in 
time. 

The Court, however, granted the motion: hold- 
ing, that the plaintiff had one term and a vacation, 
clear, to draw up the decree ; but that the vacation 
must be that of the term in which the decree is 
pronounced. 

K 3 Biggs 
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B16G8 V. Stewart. 

This Court J0NES9 D. F. had obtained a rule to show 
it to^^re- ^ cause why it should not be referred to the Master, 
f^td ^to the ^ g^ yifi^ ^ag jue (qy principal and interest upon 

cotiiDuteprin- the promissory note on which this action had been 
interM on a brought, and to tax the costs j and why the plaintiff 
S'^^^bTi ^^^^^ ^0* ^ ** liberty to sign filial judgment 
of exchange, without executing a writ of inquiry of damages; 
practi^Tn^e ^^^^ch was thls day made absolute, no cause being 

other Courts) shown *. 
on motion* 

* This motion is noticed here, because tUie proceeding 
which is the object of it, has not heretofore 1>een permitted in 
this Ceurt $ and it has firequendy been rrfusedi as not being 
warmated by the fonner practice. 
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GRAY'8-INN HALL. 



{Cor cm Richards^ Lord Chief Baron, ) ////o/ihl^AL /-? 

Z^:^^'^^^. <^^^^ 1817. 

/ -iU ^ ^ ^^ITCHCOCK ^. GiDDINGS- ^1^^^, 

The plaintiff by the present bill sought to be rp- where a pur- 
lieved, on the ground of fraud, against a bond given !he Interest of 
by him to the defendant for 5,000/. as the con- »▼«»/»<>"»» 

/ , ^'^ , Femainder 11^ 

sideration for the purchase of the defendant's interest fee» expectant 
in a remainder in the real estates of Thomas Millard^ taih Ifrat the 
which he had devised by his will to Elizabeth time of the 

^ , contract, the 

Millard and Anne Wrentmore for life; remainder tenant in tail 
to Anne Wrentmore Colmer in tail, remainder to suffered a ^ 
jpl and T. Vowles in fee ; — and for an injunction to ^^^^^^ 

parties were 
wAOiwit till after the conTeyance had been executed, and an absolute bond given 
ror lecuring pajonent of the purchase-money;— this Court will interfere to rescind 
the contract, on the equity that the vendor had no interest in the subject-matter at 
the tiflae of ^die sale. And that on the ground of mistake, although there has been 
no fraud from knowledge, or concealment of the fact, on the part of the vendor. 

And thev will not only order such a bond to be delivered up to be cancelled, 
hut that all interest paid on it shall be refunded. 

NbU, But th« costs were not allowed on either side in such a case. 

K 4 restrain 



136 CASES IN THE EXCHEQUEB, 

.- ^^^7' . restrain the defendant from putting the bond in 
Hitchcock s^i* in the mean time, under the following circum- 
«'• stances: — 

The defendant, in 1 805, had purchased that re- 
mainder in fee, of the persons then entitled to it. 
In 1810 he agreed to sell a moiety of his interest 
to the plaintiff for 5,000/. who, though apprised by 
his professional adviser of the possibility of the de- 
visee in tail suffering a recovery, which she might 
do, whereby the entail would be barred, and the 
remainder destroyed, still insisted on his purchase, 
(havii^ in the mean time directed a search to be 
made, to assure himself that no recovery had been 
suffered,) expressing himself satisfied, and that he 
thought it worth 10,000/. The defendant, on 
' j the 1 oth May 1810, executed to him a proper con- 
veyance of his interest; and the plaintiff at the 
^ame time signed the bond in <][uestion. 



1 



In the course of the next month, the plaintiff's 
solicitor discovered that a recovery had been duly 
suffered by Miss Colmer in Easter Term 1808, of 
which he soon afterwards informed the plaintiff. 

The defendant, by his answer, denied all know- 
ledge of the recovery having been suffered when he 
executed the conveyance; and he proved that the 
purchase had originated with the plaintiff, and that 
he had refused to sell him the other moiety on his 
request. .The plaintiff had paid 250/. for interest 
on the bond; which he uow prayed might be repaid 
to him. 

FofihUmque^ 
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Fonblanque^ and Wingfieldy for the plaintiff, > ^^^7- ^ 
submitted, — that if the plaintiff were not entitled Hitchcock 
to the relief sought by the bill, on the ground of ^• 
fraud ; he still had a right, on the ground of mistake, 
to the interference of the Court, to prevent the ig- 
norance of both parties at the time of this transaction 
from operating to the prejudice of either, where a 
contract has not been finally executed. In the 
present instance the contract has never been com- 
pleted, for the purchase-money is not at this moment 
paid. The security which has been given does not 
conclude the party, or shut him out from relief : 
on the contrary, it suspends the execution of the 
contract, and keeps the whole transaction open to 
let in any equity which will entitle him to claim the 
protection of the Court. . The foundation of the 
plaintiff's case is, that at the time of the purchase 
the defendant had nothing to sell. 

Mar tin J BnAHeySy for the defendant, contended, 
that the parties to a contract completed on both 
sides, as in this case, were bound by the transaction, 
unless fraud could be shown, and in the present 
icase it was clear that there was none. The parties 
were certainly under a mistake ; but still, as no 
fraud or unfair advantage is imputable to the 
defendant, the Court will not interfere on that 
ground. If a remainder-man, whose interest is 
^expectant on an entail, chuses to sell that interest 
to a purchaser, who is apprised that it is subject to 
the contingency of a common recovery being suf- 
fered by the tenant in tail before it vests in posses- 
^ioQ; he may do so. Such a contract is mer^ matter 

of 
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of speculation between the parties ; and if it is not 
Hitchcock shown either by the inadequacy of price, (and here 
^ ^' it appears the plaintiff himself thoufi^ht it worth 
double the sum agreed for,) or other circumstances, 
that there had been unfair dealing, it would be 
good, and therefore ought not to be disturbed- 
The plaintiff, on the contrary, was anxious for the 
purchase, for he thought that he had the advantage 
of the defendant. He actually searched for a reco- 
very, which shows that he knew of the possibility of 
the existence of the objection now taken, 'and there- 
fore, though he found that none had been actually 
suffered at that time ; he must have known that 
it might have been sujfered the next hour ; and he 
made no further search till after the contract was 
completed, and a security given by a bond, absolute 
for the security of the purchase-money that ought 
to have been paid at the time, which is tantamount 
to actual pajrment. The security was taken for his 
ease ; not to enable him to come here, with such 
an application as this : nor was it conditioned to be 
void, in case a recovery had been suffered. A mere 
baigain for the sale of a chance must be taken subject 
to all possible disadvantages, and so little was the 
objectionable circumstance known to the defendant, 
that he refused to sell the other moiety on the same 
terms. That is also a strong ai^ument to show that 
the plaintiff was well satined with his purchase. 
And as the whole transaction originated with the 
plaintiff, he cannot be entided to come into a Court 
of Equity to seek relief against his own inconsiderate 
folly, if there were any in the speculation, or to have 
a fair contract rescinded if it should turn out to be 

a disadvantageous. 
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disadvantageous, by which, if worth any thing, he 

would be a yery considerable gainer. Hitchcock 




V. 



It was then submitted, that, at all events, the de- ***~"''^- 
jendant was entitled to costs. 

FanblanquCf in reply, urged, — ^that whatever con- 
tingency there was in the bargain, it could only arise 
fairly on the chance of the tenant in tail suffering 
a recovery at any time after the purchase; and 
whatever advantage was to be gained by it could 
only accrue in the event of her not doing so ; and 
that that, therefore, was a strong reason why, if the 
contingency did not exist at the time of the bargain, 
the €>ontract ought not to stand, and both parties 
nught be put in the same situation in which they 
were at the time, without real injury to either. 
He insisted, that a bond given to secure the pay- 
ment of purchase-money was not . a final closing of 
the contract, and that notwithstanding all that had 
been ui^ed for the defendant^ this was a proper 
case for relief. 

Richards, Chief J3^roii.-~This is certainly a 
charge of fraud : for it is^ that the defendant, having 
no title to any interest in these estates at the time 
of the contract, bargained as if he had ; and that 
thereby he prevailed on the plaintiff to give him this 
bond. That is, without doubt, what we call a fraud, 
in Courts of Equity. 

Then it is put, that this transaction was an agree- 
teent for the purchase of a mere contingency ; and 

if 
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^^^7' ^ if the Court saw that it were, they might not be 
Hitchcock disposed to assist the plaintiff: for if a man should 
''^ be foolish enough to make a purchase of such a 
chance, he must perhaps abide by the consequence 
of his rashness. But the fact was not so here. 
Under the will of the testator, the persons making 
title to the defendant had a vested remainder in 
fee simple, which would have vested in possession 
if it had not been in the mean time barred by a 
common recovery. Both parties, at the time of 
I the contract, treated on the supposition that a re- 
covery had not then been suffered. The whole of 
the evidence shows that that was the object in con- 
templation of the purchaser. If no recovery had 
been then suffered, the defendant had a remainder; 
if there had, he had no sort of interest whatever. 
But they agreed for the sale of the remainder, sub- 
ject to the subsequent possible contingency of there 
being no recovery suffered. Now, if a person sell 
any estate, having no interest in it at the time, and 
takes a bond for securing the p'ayment of the 
purchase-money, that is certainly a fraud, although 
both parties should be ignorant of it at the time ; 
and that I believe to have been the case here. A 
contingency may certainly be sold on speculation, 
but not such as was sold here. Two parties are 
not to be allowed to enter into an agreement to 
deceive each other. But there was not even a con- 
tingency sold here: it was not selling an interest, 
subject to a chance, for the defendant had no in- 
tisrest at all to which a chance could attach. 

I must 
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I must not be told that a Court of Equity cannot , ]^]J^ 
interfere where there is no fraud shown. If con- Hitchcock 
tracting parties have treated while under a mistake, ^- 

that ^1 be sufficient ground for the interference '^^^^°?* 
; of a Court of Equity: but in this case there is 
i much more. Suppose I sell an estate innocently, 
which at the time is actually swept away by a flood, 
without my knowledge of the fact; am I to be 
allowed to receive 5,000/. and interest, because the 
conveyance is executed, and a bond given for that 
sum as the purchase-money, when, in point of fact, 
I had not an inch of the land, so sold, to sell? 
That was precisely the case with the present de- 
fendant ; and it would be hard, indeed, if a Court 
of Equity could not interfere to relieve the pur- 
chaser. 

I am therefore clearly of opinion, that this bond 
must be relieved against. Bonda are not conclusive, 
as has been said, though they may be used to show 
that the party had acted deliberately ; but wherever 
it can be made appear that they were not fairly 
taken, or that the money was not satisfactorily due. 
Courts of Equity will order them to be cancelled : 
for they will not suffer a party to recover on a bond, 
against which a defendant has no defence at law, 
although it were given without such a consideration 
as would entitle the plaintiff at law to receive the 
money, the payment of which it is given to secure. 
That is, undoubtedly, the present case. And if more 
bad been done here, — if the money had been paid 
into Court, — the defendant would not have been 
permitted to take it out, if the. plaintiff could have 

shown. 
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shown» as he does now, that at the time of tihe 
HireRcocK ^^ ^^^ defendant had no interest. 

Then as to the money which has beai ah-eady 
paid ; — ^the same equity which attaches to the bond, 
must also attach to the interest which has been 
paid on it i for if an apjdication for an injunction 
had been made immediately, it must have been 
granted, and then no interest would have accrued. 

As to the costs; — ^as both parties hare acted very 
foolishly, and are equally to blame, I shall not give 
costs on either side; ahhoi^ the defendant may 
have been wrong in resisting so reasonable an ap. 
plication. 

The bond must be delivered up to be cancelled ; 
and the interest which has been paid on it by the 
plaintiff must be refunded by the defendant. 

• , 
jL/ecree. 



(Coram 
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(Coram Richards, Lord Chief Baron.) 
Beknett ». Skeffington, Baronet, and others. nwtdM, 

5th June. 

This was a hlll filed by the Rector oi Skeffingtoriy to make out 
in the county of Leicester ^ against the defendants^ bnu^jj^l® * 
as owners and occupiers of lands, &c. within the of a compo- ' 
parish, for an account and payment of tithes. Jf ^ "^ chough 

to show that 

The defendants, by their answer, set up the de- monev-pay- 
fence, — that the hnds were covered by a compo- ^^(Itentiy^" 
sdtion real of 40/. a year, payable half-yearly, from received m 

- - , 1 -riT- • 1- i» 11 • -I satisfaction of 

before the 1 3th Ehz. m hen of all tithes. the tithes for 

a considerable 
period before 

That defence was, in effect, put on this record, to the 13th £ito.^ 
try the question of its validity in the present form ; must be giren 
the defendants having failed before, in the case of ?^^ ^^® *V 

^ ^ istence or an 

Bennett v. Neale (a)^ in establishing a defence agreement in 
founded on the same payment, which they set up as ^e"Stvmn 
» modus. On that occasion (as appears by the re- ^^^, \^^ 
port of the case in WightmckjJ the plaintiff de- terested. 
stroyed the presumption of the payment having im- Nor will a» 
memorially existed, by showing the origin of the "*"*^^ 
payment by evidence (laid before the Court by sucheTi- 
the plaintiff in that suit) in a cause between parties cosuTailowed 
in the same character as these, and litigating the 5**j2t^ 
right to tithes in the same parish, which was brought dants, whoare 
to a hearing in the 10th of Arnie, — that one him- ^^*P**^** 
drad and fifty years before that time, the then rector 

(a) Wightw. 324. 

made 
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^^^7' ^ made an agreement with the proprietors of a certaiif 
Bennett inclosure for a composition of 40 /. a year, in lieu 
^ «'• of all tithes. 

Skeffing- 

TON 

and Others. The present defence was proposed to be sup- 
ported by similar evidence, and other testimony of 
the existence of the same payment for so lon^ a 
period, and of its having been considered as a com- 
position real. 

Fmblanquey Martin^ and Dowdeswell^ for the 
plaintiff, contended, that unless the defendants could 
carry their case further, and show that such pay- 
ment had been agreed on as a composition real, by 
' giving in evidence at least some traces of the 

existence of such a deed, that, although on the 
former occasion (Bennett v. Neale) the Court did 
not actually decide the cause on the question of the 
defence of a composition real, yet, from what fell 
from the bench in the course of their delivering 
judgment, it was to be collected that that defence 
was untenable on such evidence. 

[Richards, Chief Baron. — That proposition is 
too cleai* for argument.] 

Dauncey^ and Boteler, for the defendants, dis-' 
tinguisKed the defence set up in the case of Bennett 
v. NealCy which was a modus, from the present, 
which was a Composition real. They submitted, 
that the Court had, on thfit occasion, expressly 
guarded against being considered as having decided 
the question of the validity of the defence of a 

composition 
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composition real, and had confined themselves en- 
tirely^ to the question ot— whether the payment 
could be set up as a modus, — ^which they held it could 
not, on the very ground on which it is now con- 
tended that it is a good composition real ; namely, 
that the origin of the payment was proved to have 
been an agreement for a composition before the 
13th £liz. That being admitted, it must be now 
presumed to have had all the necessary requisites 
which go to effectuate such an agreement, although 
the deed cannot now be produced, or any evidence 
given of its specific contents. 

At all events, the defendant will have laid suf- 
ficient before the Court to induce them to grant 
him an issue, to try the nature of a payment which 
has existed for more than three hundred years. 

[^Boteler proceeding to read the answer in Bennett 
V. Neale, as evidence in this suit, it was objected 
by FonblanquCj that only so much of it could be 
read as would be necessary to introduce the depo- 
sitions of the witnesses in that cause as to the 
payment of 40 /. a year. And the Court so con- 
fined it.] 

Richards, Chief Baron.— It is impossible to 
carry this case far enough on the part of the defen- 
dants, by the evidence proposed to be read. It 
amounts only to oral testimony of a parol agreement ; 
and even that is not stated to have been made between 
all the necessary parties. It is said to have been 
an agreement between the rector and parishioners 

VOL. XV. L only. 




Bennett 

v. 
Skepfing- 

TON 

and others. 
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1817. 

Bennett 

V. 

Skeffing- 

TON 

and others. 
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only. The patron and ordinary are not mentioned ^ 
so Ithat it was merely personal, for any thing that 
i^pears. 

But the broad ground on which I proceed is, 
that there is no evidence offered of any agreement 
in writing having ever existed. Nothing more is 
shown than the commencement of this ancient pay- 
ment, in point of time, and that it originated in an 
agi*eement which might have been by parol. Such 
evidence will not support the defence of a compo- 
sition real. There must therefore be a 



Decree for the plaintiff, — ^with costs, 
(except as to Skeffington and another, 
the landlords of the occupiers.) 
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Dally v. Catchlowe. ^^^^ 



Gth June, 



IvouP£LL mov^ to make absolute the order TfaeCourtwiii 
nUi for dissolving the injunction obtained in this f;^^?'^ 
cause on the merits. granted to «- 

stndn a de- 
fendant from 
proceeding at law, to enforce payment of a promissory note given to the de- 
ieadant^s testator, on the ground that that testator had agreed to accept an 
annuity in satisfaction of it^ and had received part of that annuity on account i 
although nothing more conclusive had been done by the parties, and no bond 
or other security given to the grantee, and the whole remained executory. 

But thejr will impose on the party enjoining the action the terms of bringing 
titt money into court. 

VOL. IV. M The 
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i8i7- The pluBtiff had filed the bill to restrain the 

Dallt defendant (an executrix) from proceeding in an 
V- action at law commenced against him for the sum 

* of lOo/., on his promissory note, given to the de- 
fendant's testatrix, and that it might be delivered 
up. The bill stated that the plaintiff, having i oo L 
the property of the defendant't testatrix, in his 
hands, had given her the note, to secure that sum 
to her, with interest } that she and the plaintiff 
afterwards treated tmd agreed together, through 
the medium of one Cobby ^ her agent in the busi- 
nesfl^ that the pl^tiff should g^ant hdr ati afiAuity. 
of 2 1 /. a year for her life, in consideration of the 
lOo/. ; that after such agreement had been made, 
and part of the said money had become du?, she had 
requested and received from plaintiff the sum of 2 L 
on account of the said annuity, for which she had 
given him a receipt, as for so much money received 
in part of the annuity so agreed to be granted by 
him to her, and to be secured by his bond, and 
subsequently another sum of 2 /•, giving a similar 
receipt ; and that she soon afterwards died. 

The answer stated, that the testatrix was very 
/ aged and infirm y that . if she had received aay 

money from the plaintiff, it must have been on ac- 
count of interest due on the note ^ and that, if she 
had signed or put her mark to any such receipts, it 
must have been in ignorance of their tenor and 
contents; and that no bond was ever executed for 
securing the alleged annuity, nor was the treaty, 
if any, ever completed, either^ with the testatrix, 
or any person on her behalf. 

It 
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It was submitted, that the plaintiff was not en- 
titled to the equitable interference of the Court in Dally 
a case where the agreement, such as this was, was v* 

hitherto incomplete, and merely executory. This 
was a case very distinguishable from Mortimer v. 
Capper (a), and Jackson v. Lever (bj ; because 
here all was as yet in treaty, and not even reduced 
into writing, and nothing conclusive or binding had 
been done ; for no bond had been given, whereas 
some such instrument should not only have been 
executed but enrolled ; or if what had been done were 
sufficient, that would then be a good defence at law. 
QuAcuvquevid, therefore the plaintiff had no equity; 
&nd if this sort of executory agreement were suffi- 
cient ground for such an application as the present, 
the annuity acts, and all the formalities so strictly 
required by them, would be frustrated by being in 
all cases liable to be evaded by equitable construc- 
tion of such transactions as these, and the admit- 
ting in evidence such receipts as were tendered to 
affect the testatrix, who might herself, if living still, 
have enforced payment of the note. 

Newlandf contra, contended, that the agreement 
being merely executory, and nothing effective hav- 
ing been done under it, the plaintiff had no means 
of defending himself at law, whereas the transaction 
had gone far enough between the parties to entitle 
him to the interference of the Court on the equity 
of his case, as supplied by the circumstances brought 
forward in the bill, and not negatived by the 
owner. 

(nj I Bro. Ch. Ca. 156. (ij 3 lb. 605. 

M 2 The 
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'^^^y- . The Courts after expressiBg some doubt, ordered 
Vjoay <^e iajunctionto be continued, on the terms of the 
pl^tiff bringing the money into court* 



CATCW*QW9. 



Order nisi discharged. 



Thd Kikg v. Hoeton. 

JjEiR VIS Qbtained a rule to shew cause why 
the verdict which had been given for the Crown 
in this case, at the kst sittings for Westminster^ 



Saturdttpf 
7th June. 

Rules at Nisi 
priuf by the 
Lorf Chief 
Banniy that a 

perK>n haTing .$bouZd Jiot be cutc^ fpr the defendant, or a new 

enteredintoa . , , , rm \* i . ^ . 

bond, with tngi bad* line proceedings were by ^cire,y2rcia.^, 
Crownlis ^t ^ ^ boud entered into by the defendant to the 

an admissible 
witness in a 
scirifaeiiu 
against the 
•urety, to 
prove that 
he had not 
broken the 
condition. — 
S$dS(^§nf 



Crown, under the 38th Geo^ III. ch. 89, as surety 
fop:* one Garrett^ a fish-curer, conditioned, that if 
^ salt, whioh he should receive free of duty, shall 
be really and truly employed, spent and consumed 
in ctmng and preserving fish, or deUvered to some 
Other .fish-curer or fish-curers, for the purpose of 
^^ ^""^P^ fairing ^nd preserving fish, and if no such salt shall 
released by be wqplqjred, used or disposed of in any other 



the surety.) 



^azqieror wfiy} and&Wo, if <ifarre/if should yearly 
pleUverto the ^prqper officer of Excise whose duty 
itf^fafdl.he.tp rec^ire^the^stme, a true and particular 
;/|oef9i)li^ .specifying^ the ^exact and true quantity of 
^t which he shall have had or received in his 
custody, free of duty, then the bond to be void. 

In the replication severalbreaohes were assigned, 

stating, 



TRINITY- TERM, QJ GEO. Ill, I5I 

stEtingy that Garrett had received into his custody ^ ^^7; 

9pd possession, free of duty, two thousand bushels xhe Kin9 
of salt, for the purpose of preserving and curing ^- 
fish, and that the said salt was not, nor was any 
part thereof really and truly employed, spent or 
consumed in curing or preserving fish, or delivered 
over to any other fish-curer or fish-curers for con- 
suming part of such salt in another maimer than, 
&C.:— and for delivering part over to certain per- 
sons by name, not being, &c. — On which, issue was 
joined. 

It was proved at the trial that some of the salt 
bad been delivered over by Garrett^ to one Hacker, 
a grocer, and to destroy that case Garrett himself 
was called by the defendant, by whom he had pre- 
Tiously been duly released from any right which 
the defendant might have to recover against him 
the amount of the verdict which should be found 
for the Crown in the present case, to prove that 
he had duly accounted for all his duty-free fishery 
salt* 

The counsel for the Crown objected to this man's 
evidence, on the ground of his being directly in- 
terested in the result of the trial, as he was the , 
principal in the bond on which the defendant was 
proceeded against, as his surety, and on which he 
himself might still be sued* They also submitted, 
that a verdict in the present case for the defendant 
might be used in evidence in a similar proceeding 
against the proposed witness, and that therefore 

M 3 he 
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^817. he could not be admissible unless released by the 
The King Crown as well as by the defendant. 



V. 



HoRTON. Y^ ^jj^^ jj. ^^ answered, that the release of the 
defendant removed the objection of interest, in the 
result of the present trial \ and that a verdict for the 
defendant, in this case, would be res inter alios acta, 
and would not be used in any proceeding by the 
• Crown against Garrett; and the case of Bent. y. 
Baker (aji was cited to the point ; that Garrett 
having been released by Hortorij had no interest 
in the result of this cause, and was therefore a 
competent witness for the defendant ; but the Lord 
Chief Banm, after some consideration, rejected 
the witness. 

Jervis now moved to enter the verdict for the 
defendant,, or that there might be a new trial, on 
the ground of the testimony of that witness having 
been rejected^ , -' 

The case of Bent v. Baker was again cited, and 
relied on as^ an authority directly bearing on the 
present, where one underwriter on a policy was 
admitted a witness in favour of other persons who 
had subscribed to the same ^licy ; and that, be* 
cause beil3g released, he had no manner of interest 
in the cause. For the same reason, therefore, a 
principal in a bond may be called to prove the 
audition performed in favour of his surety, by 
whom he has been previously released^ wherdl>y all 

(ai 3 T. R. 27. 

right 
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right of action oyer against him is extinguished ? 

The case of Birt v. Kershaw (b) was also cited, The Kino 

as afibrding another instance somewhat analogous, „ ^' 

in the decision that an indorser of a note is a 

competent witness in an action against the drawer, 

to prove that he (the indorser) had satisfied the 

note, having received money from the drawer for 

that purpose. Atad if it should be contended that 

thst point has been otherwise ruled in the case of 

Jones V. Brooke (c)^ the circumstance of there 

having been no release given in that case would 

completely distinguish it from this. 

The rule is, that the sort of interest, which ex- 
cludes a witness must be certain, direct, and im- 
mediate, in the event of the suit ; for whatever 
contingent or collateral benefit may result to the« 
witness from a verdict obtained on his testimony, 
it can only affect his credit, and affords no ground 
for rejecting his evidence altogether. 

Then advetting to the principal objection taken 
to the witness at the trial, — that by defeating tills ^ 

proceeding against the defendant he would be 
iiimishing matter of proof for himself in any future 
proceeding against himself by the oflBcers of the 
Crown on the same bond ; — it was submitted that 
that was not so ; for as the record of a verdict 
recovered by the defendant, could not be used in 
evidence by the witness in any proceeding against 
himself, he was not farthering his own case by 

(b) 2 East. 460. (c) 4 Taunt. 464. 

M4 , giving 
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^*^7- , giving his testimony in favour of the defendant ; for 
The King it Would, in such a case, be res inter oBos acta. 



ts. 



HoRTOK. Q^ ^jj^ ^^^^ a case of Hart v. M'Namara 
and another *, was mentioned, as one in which 
the Chief Justice of the Common Pleas had very 
recently so held at Guildhall. Tliat objection be- 
ing removed, there remains no reason why the 
evidence should not have been received, leaving it 
to the jury to give what credit to the witness they 
might think his testimony, as affected by the situa^ 
tion in which he stood, deserved. 

Rule granted. 

The rule was afterwards dischaiged without 
argument, no one appearing on the part of the 

■ 
* Hart and another v. M'Namara and another. 

[Tried he/ore GiiE^Sy Chief Justice, in London^ SitHngt after 

Easter Term 1817.] 

That was an action for the price of rum sold by plaintiff. 
The defence was, that the rum was adulterated. To prove 
the adulteration, the record of condemnation of the rum was 
offered in evidence ; and to connect the plaintifis with the 
cause of condemnation, a record was offered in evidence of 
proceedings by the Crown against the defendant for penalties, 
in which defendant was convicted. 

Gibhs^ Chief Justice held, that the record of condemnation 
was admissible, being in rem, but he refused to admit the 
record of conviction for penalties, stating, that as ,it was m 
personamy it was not evidence in ttvy case where the parties 
were different 

defendant 
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defendant to support it : but the Lord Chief Baron ^^^7- 

intimated, that he had not as yet been able to dis- f^he King 

cover any ground for altering the opinion which he v. 

had formed at the trial. ortok. 



MEMORANDUM. 

The Court desired that it might be understood Tui»da^» 
that the rule of Easter Term, 56 Geo. III. respect- J2? ^'^' 
ing the order of motions for justification of bail * 
would in future be peremptorily enforced ; and they 
announced, that as very much inconvenience had 
been experienced by the desultory manner in which 
such motions had hitherto been made, they would 
not henceforth admit bail to justify, unless the jus- 
tification were moved, in conformity with that order, 
at the sitting of the Court. 



♦ Fide antet Vol. II. p. 327, 




CAI^S IN tHE EXCHEQUBIt^ 



IN THE EXCHEQUER CHAMBER. 
[Coram Richards, Lord Chief Baron.^ 



Tueiday, 
10th June^ 



Williams, Clerk, v. Price and others, and the Dean 
and Chapter of Winchester and another. 



The word THE plaintiff* filed this bill d$ vicar of Bxmfeyj 
<* gardens" in JJants, against the defendants, occupiers of 
ment will not Im^M in the parish, and the impropriate rector, for 
&?Jf art?' ^ account of small tithes. 

des of modern 

introduction, 'j^g subjcct of his claim was, the tithe of turnips 

might have and potatoes of field produce *, as being included 

naJiy usually wlthiu the terms of his endowment, under some 

^jownoniyin Qj.' Q^her of the following words: " gardens, 

So also the eurtilages, and offerings and oblations at the altar 

wordcttrtii- of gf. Lawrence^.^' — ^The endowment of 1322 

•'AlterMfium'' (y^^^^ ^^ read) was special, giving the vicar 
is a word ex- tithe of flax, hemp, apples, pigs, geese, cows, 

plicable only .,, , * * n i 

by the usage milk, cheese, calves, puUen, honey, pigeons, 

shown to have 

been established under it« 

Usage is the broad ground of presumption in favour of the vicar*s endowment, 
and it there be an endowment m proof, expressing of what tithes his vicarage 
shaU be endowed, If any tithes received by the vicar be not among them, a subse- 
quent endowment will be presumed. Vide Cutdife v. ^aylor^ anU, Vol. II, p. ^%^, 

A rector is entitled to an issue as matter of right ii^ <^^'cs where he sues only. 

A rector ought not to be made a defendant in a vicar* s suit, for an account of 
amall tithes charged to be withheld by occupiers, on a claim by the rector. 

• Vide Kennicot v. Watson^ ante^ Vol. II. p. 250. 

handicraft 



^ 



/ 
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handicraft trades, gardens, curtflages, eggs, and 1817. 
also confessions, funerals, and legacies given by ^T"^" ' 
the dead, except only the legacies and heriots v. 
given to the chancel and buildings of the same pre- ^^'^^ ^* 
bendal church, and also all that portion of tithe hay, ^ ^^^ 
viz. two cart-loads of hay out of the meadow called 
Small Mead, and also all offerings and oblations 
nt the altar of St Lawrence, or any where else in 
the same church, 

» 

[The cause came on upon admissions, and it was 
admitted that the vicar had for upwards of 50 yeai^ 
received money payments in lieu of tithe of hops, 
and had also received money paymlsnts for several 
years, in lieu of tithe of potatoes grown in fields; 
thus establishing perception of other tithes than 
were enumerated in the endowment.] 



The defence set up by the answers was, in sub- 
stance, that the impropriate rectors were entitled 
to the tithes of young trees and shrubs growing 
in nursery grounds, of ozier or withy beds, hops, 
turnips, seeds, clover, and other grass seeds grow- 
ing in fields, and to the tithes of potatoes and 
tomips growing in fields. 

The defendants denied that the vicars had ever 
been in receipt of all small tithes, but admitted ' 
perception of some small tithes in part. 

Martin and Wray, for the plaintiffii, submitted . ^^^^^y 
that the words of the endowment were sufficiently ^ 
comprehensive to give the vicar all small tithes, or 

at 
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at least that they were equivalent to a general en-' 
WiLUAMA dowment of pulse, and all articles of garden [»t>^ 
^- . duce, wherever grown and in whatever quantity ; and 
Qthen. for that they cited the dictum of hordHardwickCf 
in SnUth v. Wyatt (a)^ and Burri% Ecclesiastical 
Law (h). If, however, the endowment of gardens 
should fall short of an endowment of all garden- 
stuff properly so called, the word, curtilages-Hi 
word of more extensive signification (meaning 
fields adjoining the dwelling-house) — ^had been in. 
troduced into the endowment, which would sup- 
ply that deficiency \ and the import given to that 
word in CowelPs Interpreter, supports that sugges- 
tion. The word " alteragium" also may be called 
in aid of the proposition ; for although it might have 
originally meant only offerings made by the com- 
municant in consideration of altar duties, it has 
been held to cover various species of small tithes* — 
Whenever any titheable article is given, all things 
ejtisdein generis follow it : and they contended, that 
such a liberal construction of those words in this 
endowment was borne out by the usage in evidence 
in this suit. 

Dauncey and Newlandy for the defendants, relied 
oin the common-law right of the rector^ which, they 
insisted, was not infringed or diminished by any of the 
terms used in the present endowment. The word 
" gardens" can only give the tithe of things grown 
in gardens as gardens, and the same may be said 
of curtilages, whatever may be the meaning of that 

(a) 2 Atk. 364, (h) Vol. III. 409. 

word; 
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word ; and so of offerings at tlie altar. — As to the 
usage, the perception of the articles in dispute, which 
had been offered in proof of it, was of very confined 
extent and recent date, and such as was most likely 
to have been had behind the back of the rector, and 
therefore cannot prejudice his claim. 

Adv. vult. 
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V. 

Prigs and 
others. 



Richards, Chiefj^aron, now gave judgment — 
On consideration of this case, there must clearly be 
a decree against the defendant i for he admits that 
some indefinite titheable matters have been right- 
fully received by the plaintiff as vicar.— Now, if those 
tithes were not mentioned in the original endow- 
ment^ we must presume, from such perception having 
been acquiesced in, that there must have been a sub- 
aequent endowment of those articles. But I am not 
of opinion that the word *' gardens'* would of 
itself carry garden-stuff, or things originally grown 
in gardens, if grown elsewhere: and the same may 
be said of the word " curtilage." As to the pre- 
cise meaning of the other word *yalteragium,^* it 
cannot at this time be exactly defined, and we know 
not with any degree of certainty what it means ; and 
therefore we must have recourse to th6 safest crite- 
rion, which is the usage in each particular instance. 



Now the short ground on which I decide this 
case, whatever may be my opinion of the construc- 
tion of the terms of this endowment, is the usi^e; 
for on evidence of usage the construction of endow- 
ments must often depend ; and the Court is bound 
to presume, where usage is proved, that such usage 



is 
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ift founded on some subsequent endowment. Tkaf 

WiLLtAMs *• *^^ ™^^ ^^ ^^^ •^^ *^^ practice in these cases. 
f . I had at one time doubted whether I should not 
^tnSert fP^^ ^^^ rector an issue, but there certainly must 
be a decree against him. 

Tli^ ei^4^nce of" usage calls for a decree against 
him I ^rttie vicar is proved to have had percep- 
tion oif the small tithes now claimed, while on the 
other hand there is no countervailing evidence of 
any such perception by the rector. If I were on a 
jury, I should feel myself bound to decide in favour 
of the vicar ; and I am ' equally bound by my oath 
to do so on the evidence laid before me as Judlge in 
a eoutt of equity. 

Account decreed. 

it was then submitted, on the authority of Gar^ 
fions V. Bamardf that the rector was in all e^entiBi 
e^tled to an issue } but by 

The Lard Chief Baron — That is only where 
be sues ; and in point of practice the rectors, ought 
not to have been made a defendant party in this 
suit, nor could I make any decree against them. 
Therefore the bill must be dismissed as to them ^ 
but (it being suggested that the adverse claim set 
up by the rectors made it necessary to include them 
IB tl^ suit) let it be without eosts. 
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IN THE EXCHEQUER CHAMBEH. 



X^ 



\CQram Richards, Jjord Chitf Baron.J^ 

>^A4;/ — g /$€a</L^^jf^l^ 

Hamil and others t;. Sxokes and others. f"*^' 

1 HJbi plaintins in this case were, Hamil (a bank- in a 
rupt), Roberts (his surety in a bond, which was tomey Sg* ^ 
the subject matter of the present suit), and Browne P^^'^d on a 

, ^ , young man, 

and Jane (the assignees o£ Hamil Under his com- about to be 

,^' "^^ \ admitted, to 

mission.) become his 

partner in bti- 

The defendants were, Stokes (also a bankrupt) — certain term, 
Bissy and Longmore, (the original assignees under hSn/as^Jon* 
his commission) ; Price (a creditor o( Stokes, and sideration, a 

- ' ' , ^ . ^ . considerable 

assignee of the bond m question, tor secunng his sum of money, 
own debt,) and Rossit&r and Baker (the acting pa?d^n^th^ 
assignees under Stokes's commission.) executi<m of 

° . the articles, 

and the re- 

The bill and answers stated and admitted the ycarfy bstei. 
following facts :— ITiat in Jar^uary 1808, Stokes ^^^^ 
proposed to, and agreed with Hamilj a young man term the attor- 

• ney sue out, 
in character of 
|«;titionln|; creditor, a comtrtission of bankruptcy against the person so haying 
become his partner, whereby, on hisTbeiitg declared bankrupt^ the partnership it 
necessarily dissolved : — The Court will not only not permit him to sue £>r the 
instalments accruing due afterwards, but will order nim to refund the money 
already received by him in consideration of the partnership, except as far as shall 
be commefisurate with the period of the actiial duration of the partnership. 

80^ alsOf if the attorney has himself sinc^ become bankrupifafid assignees chosen. 

Nov will the Cowl allow a himfidi creditor, to whom the bond te pay the instal- 
ments has been assigned as a security for his debt, to put it in suit, because dl 
equities fdlow the bond in such hadticif, and they will order tie bond to be deli- 
yetfsd up to bt cajacelled. 

In such a case, the Lord Chief Baron allowed the f laintiff costs, and reftised them 
to all the partief Actually deftndiirg dte tuh:. 

about 
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about to be, but not then admitted an attorney^ 
that he should become his partner in his profession 
of a solicitor «nd attorney, for a term of five years, 
in consideration of which, Hamil agreed to pay 
Stokes 1,050/. ; 500/. to be paid down, and the 
remainder by yearly instalments of 100 L with in- 
terest and to be secured by the joint bond of 
Hamil and plaintiff Roberts. Articles were exe- 
cuted between them accordingly, and Hamil pro- 
cured himself to be admitted an attorney on the 
4th May 1808, from which time the partnership 
commenced. On the isk Jarvuary 1809, Hamil 
paid Stokes the first instalment. On the 24th 
June following, Stokes issued a commission of 
bankrupt against Hamil (Stokes himself being the 
petitioning creditor) for a debt of 188/. 6 s. fd. 
under which he was declared bankrupt, and the 
other plaintiffs were chosen assignees of .his estate 
and efl^ts, and the partnership was in consequence 
dissolved. Price, to whom the bond had been as- 
signed, had commenced an action on the bond, in 
the name of Stokes, for the remaining instalments. 
Stokes was soon afterwards himself declared a bank- 
rupt—the assignees under his commission had been 
removed, and the defendants, jRossiter and Baker ^ 
appointed in their stead. 

The plaintiffi, therefore, prayed that the defen- 
dants,* Rossiter and Baker, the new assigneesy 
ahduld be decreed to deliver up the said bond to be 
cancelled, and to pay back the said sums of 500 /. 
and 10b/. with interest, — that the plaintifib might 
be admitted creditors, under the oipmission of 

"^ bankruptcy 
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iNmkruptcy issued against Stokes, for the said sums, 
ifr^Aing such abatement as ought to be made there* 
fromy and for an injunction as to Prke^s action at 
law. 

Dauncey and Wt/att, for the plaintiffi, submitted^ 
that as Stokes had himself put an end to the part- 
nership by his own act, he had no right to retain the 
consideration of that agreement, of the benefit of 
which he had thereby deprived the plaintifi^ By 
making the partner a bankrupt, the consequence of 
which was necessanlv a dissolution of the parser- 
8hip» so that he had himself put it out of his own 
power to perform his part of the contract, which 
was the sole consideration of the bond that had been 
entered into by the plaintiffs. If the effect of the dis- 
solution of the partnership should be held to operate 
against HofnuU it ought also to operate against 
Stokes. It was submitted that the present case 
was analogous with that of master and apprentice; 
where a master, who should vacate the indentures 
by his own act^ would not be entitled to retain the 
premium. 

Martin^ J. Martin^ Treslove, and Beames, for 
the defendants, contended, that there was no analogy 
between the case of master and apprentice and that 
of partners, or if there were, it would be in favour 
of the defendants, according to what was said by 
the Master of the Rolls in the case o( Hatty. 
Webb (a), that gross misconduct would be a forfei. 
ture of the premium by the apprentice. Their re- 

CaJ % Bra C C. 78. 
v(5l. IV. N lative 
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lative ffltnation is however diflferent, ihasuhudi u 
U^^^jL between partners there is neither submission due on 

knd others one hand, or authority given on the other, for a mftn 
Stokes ^^ ^^^ ^ controul over his partner as a master has over 

and others, his apprentice — that the vice of the plaintiff's argu- 
ment was, that the act which caused the dissolution ot 
the partnership, was the ^ct of Stdkes in suing out 
the commission ; whereas, in fact, it was the act df 
bankruptcy itself, and the insolvency of Homily 
^hich was properly the cause of that consequence* 
It was, thereforte, his own act that produced the 
dissolution, by cdmpelling Stokes to have recourse 
to the measure of resorting to the commissi^ in 
dfelf-deferic'e ; aAd there is nothing in the circum- 
sftance of Stokes's being his partner which should 
deprive him of the right of protecting himself against 
the ruinous conduct of Hamily by taking such a; 
skep. A partners^hip does not preclude one partnei* 
frgni the right of suing out a commission against 
another ; and it is the act of the law, and not of the 
petitioning cre(fitor, which dissolves the Jiartner- 
ship between parties in such a situation. To giVe 
the partner an equity in such a case, some fraudu- 
lent motive or conduct should be proved \ but there 
has been no such thing here. The contract between 
die parties has been in no respect broken by 
Stokes ; but Hamil himself has by his own impro- 
vident conduct alone, deprived himself of the bene- 
fit of the agreement, a conduct which Stokes had no 
power either to cause or check. It is probable even 
• that Stokes^s own bankruptcy might have been oc- 
casioned by the conduct of Hamil, who, diuing 
the partnership, had it in his power to have in- 
volved 
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Tolred Stokes f but the law itself interferes to pro- X8 17. 
tecst him by the effect which it has declared shall Hamil 
he the consequence of the bankruptcy of a partner. ^^ Qthers - 
As well might it be said that a person who has Stokbs 
committed a felony, for which his partner might and others, 
have been compelled to prosecute, or give evidence 
against him, would be entitled to come into a court 
of equity and seek to be repaid the consideration- 
money of his agreement, on the ground of the con* 
sequent dissolution of the partnership having been 
effected by the act of the partner so becoming pro- 
secutor or witness* If, indeed, either party had 
died, his death might have given the plaintiff an 
equity to recover back the money which had been 
paid ; bat this case bears no resemblance to such a 
<«ite of things. 

Another difficulty arises from there being an 
apportionment required to be made (because during 
some part of the term the pai*tnership subsisted) if 
there should be a decree fer the plaintiff; for the 
Court have jxo means of ascertaining how nrach 
eHgfat to be re^d, and how much retained, of the 
600 L which has been paid; and at all events Stokes 
would be entitled to a 8etK)ff, as there cannot be a 
dmibt that he had a right to receive the money 
ongixially. 

On the whole, therefore, without proof of bad 
flsuth or fraudulent conduct on the part of the de<- 
fendant Stokes, the plaintifi^ cannot make out a 
case for the interference <3£ a court of equity^ and 
ifbeif bill mu^t be dismissed. 

N 2 Richards, 
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1817. Richards, Chief Baron. — I see no reason for 

Hamil altering my original opinion in this* case. If diis 
andotherso had been a matter purely between the plaintiff and. 
Stokbs // ^^^ defendant Stokes, there could not have eidsted 
and other^l the least doubt on the subject. It is on Stokes^ a 
^ solicitation that this young man, who was not at 
that time an attorney, agrees to enter into partner- 
ship with him as soon as he shall be admitted, and 
having so applied to him for that purpose, he pre- 
vails on him to pay him, as a consideration, 1,050 /., 
500 /. to be paid on the execution of the articles, 
aiid the remainder by yearly instalments. The 
partnership was to have continued for five years, 
but in fact, it lasts only thirteen months at the out- 
side — the partnership is then dissolved by operation 
of the commission which was sued out by Stokes, 
and thereby all further benefit of the contract was 
entirely lost to the young man. 



> 

^ 



If that had been the effect of accident, it would 
have been much to be lamented ; but here Stokes 
admits that he himself p rocured the commission to 
be sued out, and by that means he himself it was who 
put an end to the partnership. ^ Now in morality 
such conduct amounts to a very grievous offence, 
r and if Stokes had been the only party concerned, 
/ no honest man could hear the transaction stated 
I without great indignation ; but, however, as far as 
^ Stokers creditors and asngnees are concerned, they 
have certainly done no more than they were fairly 
entitled to do for the protection of their own in- 
terest. One of the creditors has set up an assign- 
ment for a previous debt due to him from Stokes ; 

mit 
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bat he must take it, gubjeot^to whatever equities 

would affect the original security in the hands of h/j^^j^ 
Stokes, On the whole, a court of equity, so far ^^^ others 
from being a benefit to the country, would be an Stokeb 
enormous nuisance, if it could not give ,i relief in find others. 
such a case as this, to prevent a man from taking , r _ / j n r ^ 
an unfair advantage of his own act, which, under YCU^^^Ci ^ 
pretence of being for the good of another, is made j2> ^uy^ ^%9 
to operate to his prejudice, (^^a 

The injunction must, therefore, be continued,- 
and the bond delivered up to be cancelled ; and it 
must be referred to the Deputy Remembrancer to 
enquire how much of the money received by Stokes 
oi^ht to be refunded ; on the other hand, the as- 
s^ees of Stokes should be permitted to prove the 
debt due from Harnil to StokeSj on which the 
commission was founded, but an allowance ought 
to be made for the time of the actual duration of 
the partnership. The plaintiffs should be let in 
to prove the balance, and the amount of their costs 
under the commission ; but the defendants. Long- 
more and Biss^ StoJce^^ original assignees, must be 
aUowed costs for the time of their removal to the 
hearing of the cause. 

Decree accordingly, — concluding with 
declaring, that " the Court does 
not think fit to give any costs to 
the defendants, Stokes or Pricey 
or Rossiter and Baker^ in respect 
, to their defence of this suit.'' 



}^ N3 IN 
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IN THE EXCHEQUER CHAMBER. 

{Coram Richards^ Lord Chief Baron.^ 




ffiAfTtcu^' Hansoit v. Hansok* 

It is not a iHIS WES a bill by one residuary legatee agaixst 

f?.?*lP*^*. ^^ * the executors and the other residuary Watees, for 
ill filed by , _ _ . i /• , 

one residuary the U8ual tccounts, and to oave the trusts of uie tes- 
wSolT with tator's will carried into eKecution, under the decree 
others, the ^f the Court ; and tiim calling for an account of 

debts due __ ., , .i.- /••■• 

from a con- all monies due to the testator at the tune of ms 
Sc'\«tator ""^ decease, from the partnership which existed bebivem 
had been a ^im and the defendant Benjamin Hansany or 
^e ^'hu' from the said defendant B. Hanson. 

legatees, had > 

been be- t i • 

queathed,) Tfac bill, UAong Other Idinigs, stated, diat the 

o^ers for an testator B* Hunson had for several years pineeediog 
account of ^^^ decoase carried on the business of an oratiire 

monies due ^ '^ 

from the part- merchant, widi the defendant B. Hanson his son ; 

tntator/^ ^ — ^^^ ^^ ^^ settlement of accounts ever took 
charging the pig^e between them, but ihe testator B. Hanson 

defendant * 

with owing always had a considerable sum of money bekmging 
wious «ims to ^^^ remaining in the business up to his death, 
of money, hav and that there Were divcrs sums of money due to him 

jng possession , . 

ofthe part- from the partnership concern which had never been 
booksT that P^d i ^^ ^^^ ^^^ tcstator also lent and advanced 

all the monies 

due from the partnership to the testator at the tifaie of his death consisted wholly 
of money lent by him to the defendant $ and that (as the fact was) the testator lUul 
by his will forgiven and released the defendant from all monies lent and advanced 
by him during his life-time, the release by the devise being treated as referring 
to specific sums advanced independently of the partnership debts. 

to 
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to the defendant B. Hanson divers sums of money 
£qt lfl$ owifL use, which remained due from the said 
defendant to his fathef at his decease* 

« 

The bill also stated the will of the said testator, 
whereby he gsfve to his executors the residue of his 
property to pay the interest to his wife for her life, 
afid after her decease to transfer one-third of the 
residue to the said defendant B. Hanson ; one other 
third tp p}aintiff, and the remaining third to plain- 
tiff's children i and the testator by his said will also 
foi^ye and released unto his sons Benjamin Han- 
son (the defendant) and Joseph Hanson the plain- 
tiff, all such sums of money as he had thentofore 
adTanced or lent to them or either of them \ and the 
iliU, after calling upon the executors to set forth 
the usual accounts of the testator, charged the de- 
fendant ^. Hanson with having possessed aU the 
partnersh^) books and accounts, ^. and called on 
them to set forth an account of lall monies due to 
the said testator, at the time of his decease,, from 
thjS p^rtpership. 

To this bill the defendant Berijamin Hanson 
put in a plea and W3wer ; and as to so nuich of 
the bill as related to the ^d partnership, md as 
oalied for die partnership accounts, (exqejKt a sum 
of 174 A OS. Qd. thereioafter mentioned,) '^h^ 
pleaded that Benjamin IJanson the testator, in 
his life-time advanced and lent to the defendant 
dQ the money which at and before the. d^te and 
execution of his will had become and was due to 
him from the partnership between the defendant 
' N 4 and 
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and the testator, and also all and every sum and 
sums of money which had become and were due to 
hini from the defendant himself, and at the date 
and execution of his will ; — that the testator made 
his willy and thereby forgave and released unto the 
defendant all such sums of money as he had then* 
tofore advanced or lent to him, and that he thereby 
appointed the defendant and Samuel Lomett exe- 
cutors. The plea then stated the death of testator, 
and that his will was proved by his executors, and 
that the defendant Hanson had duly assented to 
the release in the will contained of all sums of money 
advanced or lent to the defendant by the testator, 
as mentioned in the will. And then the plea aver- 
red, that there never was any sum of money ad- 
vanced or lent to the defendant by the testator 
after the date and execution of his will, save the 
sum of 174/. os.&d.^ being a sum. received since 
the dissolution of the said partnership by the said 
defendant, for the use of the said testator, from 
the assignees of the said defendant's brother 
/• Hanson in the bill named ; and that save and 
except the said sum of 174/. o^* 6d. there never 
was any sum of money whatsoever due' and owing to 
the said testator from him the defendant, or from 
the said partnership, or partnership concern, other 
than such as had been advanced or lent to him the 
defendant by the testator before the date and 
execution of his said wiU. 



And as to the remainder of the bill he put in 
an answer* 



The 
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The Court were of opinion that tlie plea was 
bad i that the common understanding of the clanse 
in the testator's will was, that he tneant to limit it 
to certain specific sums adyanced or lent by him to 
his sons, but that it could by no means be made to 
extend to aU the monies arising from the partner- 
ship, and they overruled the plea. 
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Boots for the bill. 



Sidebottom for the plea. 



IN THE EXCHEQUER CHAMBER. 

(Coram Richards, Lord Chief Baron.) 



Walter, Clerk, t;. Holhan and others. 

£ ^aintiff in this suit was vicar of AhhoUl 

' "^ ^' " against 



lltA Jime. 



lieu 



certain occupiers of lands in the parish, for an ^s fafLSTa* 
account of hay and small tithes. i:-J^Bi— 

hclimot to 

be moduset where many of the witnesses state that such payments were ajjj;>or' 
tioncMl by reference to the poor*s rates. 

Kor will an issue be granted to try the character of payments so described 

by the witnesses* depositions. m^li 

The Yicar^s books are evidence to shew> that the money payments received in 
lieu of tithes are founded on, and regnkted by, a criterion nor in existence beyond 
legal roemory-*^.^. the poor*s nitts. 

The 
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The defendia^to admitted the vicar's title, but 
iet up a great number of mppey payments as farm 
moduses* 

In support of that defence, evidence was given, 
that the vicarial tithes had been aocustome4 to be 
paid in money for a great length of timp, carryiilg 
it as far back as living memory ; but a great num- 
ber of the witnesses stated that those payments 
were made in a proportion of 6 s. in every 10 L 
according to the poor^s rate charged upon the 
several farms and lands in the parish. 

To meet the defendant's case, the plaintiff gave 
in evidence the usual ancient documents to prove 
that the payments set up could not be considered 
as moduses, consistently with the value of the 
vicarage, as estimated by those documents since 
legal memory, and produced the vicar's books to 
shew that the payment was not uniform, but re- 
gulated by the poor's rate. 

[The production of these books for that purpose 
w:as objected to^ as not being evidence either of 
it^e poor'^ rajtes being the criterion by wh^ch the 
jnoney payments were regulated at any time, or pf 
the amount of those rates j but that pbjection wfts 
ultimately overruled.} 

Datmcey and Botekr, for the plaintiff con- 
tended, 1st, That the usage in evidence was in- 
sufficient to establish the defence of moduses, 
inasmuch as the paym^its were too rank ttf be 

i< considered 
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eonsiderad as having been made before legal me. 
mcay ; and 2dly, That the &ct of their being 
related by the criterion of the poor's rate, which 
was of comparatively modem origin, was absolutely 
conclusiTB against their existence as moditses. They 
cited the case of Startup v. Dod^Leridge (ajy as 
eatablishii^ that psym^dts regulated by rent or 
ralue cannot stand as moduses, much less eould 
tliey, when regulated by a poor's rate, which may 
not perhiqu be founded on the true value of the 
buds rated. 




and others. 



Martin^ Wyatt and JRoupell^ for the defendants, 
submitted, that the objection taken on the ground 
of the poor's rate being ni^newn till after l^al 
memory, went merely to the fortn of the testimony 
and the language of the mtnesses, for that that was 
not the way in which the moduses had been put on 
the record ; and they submitted that the testimony 
of the witnesses, (some of whom moreover had only 
referred it generally to * a rate ' which might have 
been l^e church rate,) was wholly extrinsic to the 
fact, ta stated in the answer, and ought not, in the 
first instance, to be allowed to defeat the defence 
pleaded ; — that it was commen for witnesses to use, 
in words, modem criteria in proving the amount of 
an ancient payment, — ^and that these payments had 
beenproved to have been uniform, whereas the poor's 
rates must necessarily have been fluctuating and 
vuriable. It may, afler all, be only the understand- 
ii^ of those few witnesses who so state it, tmd in 



(it) 2 Qw. 587. 



that 
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that they may, in point of fact, be mistaken, and 
WaItbr their mistake as to the supposed criterion by which, 
V- in their opinion, the payment had been regulated^ 
and others, ought not to prejudice the defendant's right to an 
issue,-— that, at aU events, the proof of these pay- 
ments for so long a period, while no tithes have 
ever been paid in kind, would endtle the defen- 
dants to an issue, to try whether they were moduses 
or not. Against such proof of continued money 
payments having been for so long a time received 
and acquiesced in by successive vicars, the en- 
dence of the ancient documents loses aU weight* 
So it was held in the very recent ease of Jee v. 
Hookley (b). The defendants, therefore, (they 
contended) were at least entitled to an issue, to 
try the real character of the money-payments ; and 
they submitted that the Court should, in a case of 
this sort, direct a further inquiry* 

Richards, Xor^/CAi^JSaron.— (Having stated 
the pleadings and commented on die evidence.) 
It is quite clear that the vicar is entitled to the 
tithes, either in kind or by a modus, and there- 
fore the sole question here is, whether the sums 
which have been hitherto paid by the defendants 
in lieu of tithes are moduses ? If they can prove 
the immemoriaUty of the payments, they are entitled 
to succeed here and elsewhere ; but that is incum- 
bent on them. Thinking, however, as I do, that 
they have not done so, and that the plaintiff is 
therefore entitled to a decree, I give my opinion 
instantly. 

(I) Ante, p. 87. 

[His 
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[His lordfihip then expressed himelf in terms of 
disapprobation as to the mode in which the de- Walker 
fence had been proceeded in, and of the great and v. 
unnecessary length of the depositions, the greater J^^^"^. 
part of which, he said, were not evidence.] 

I have attended the more carefully to those de- 
positions lest my feelings should mislead me, and 
iiaving said that the plaintiff is entitled to succeed 
unless the defendants can support their moduses by 
evidence, I am of opinion that they have produced 
nothing like evidence of the payments bein§ of 
that nature ; on the contrary, such evidence as this, 
that the payments were in proportion of 6^. for 
every i o /. of the poor's rate, is direct proof that 
they were not moduses. 

With respect to the acquiescence of the vjcars, 
that does not weigh with me a feather against their 
right, under circumstances like those in evidence 
in this case, where- it is proved that the last incum- 
bent was disinclined to assert his claim when threa-. 
teued with being harassed by the landed proprietors ; 
no doubt many bad moduses have been established 
by reason of the vicar's inability to contest his 
claim. 

Now the plaintifPs case here is founded upon the 
evidence that the payments made to him in lieu 
of tithes, were regulated by the poor's rates. The 
parol testimony proves that, and it is confirmed by 
the vicar's books, which for that purpose are un- 
doubtedly evidence ; they shew that the money- 
payments 
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piryneiMs received in lieu of tithes are founded on 
Walter ^^^ poor's rate, and it k notorious that poor's rates 
^' ^Mte instituted lonff subsequent to the time of leeal 
and odi^n. ^^^wyt <u(id that is quite sufficient to shew that 

these payments ai^ not moduses. I must, therefore, 

either reject all the evidence, or decree for the 

plitinttf* 

Account decreed, with Costs. 



,i,il' nil 



IN THE EXCHEQUER CHAMBER. 
(Coram Richards, Lord Chief Bar oji.) 



Thundayt 
\tth June, 



Davies V. DODD. 



The indorsee This bill, which was filed in Easter Term 1813, 
chinge which ptayed for relief, and that the defendant, who was 
Sa^Trnt'dy *^^ acccptOF of a bill of exchange, dated 4th 
against the March i8i2, might be 46creed to pay to the 

acceptor by 

bill in equity 

to compel pajrinenty and that although he might have recovered on the bill at la^, 

his equity betne fouxvded on the want of power in a court of law to impose terms 

Qh the platntiifof giving the defendant security against the forth-commg of the 

bill, which would have been good ground for an injunction to restrain such an 

action. 

Nor is it any answer to such a suit that the bill of exchange was a mere accommo- 
dation bill; that the plaintiff might have applied before \ or that the drawer has 
since become insolvtnt. 

The plaintiff IS not bound in a court of equity to institute such a suit within 
any parucular period. 

It it not necesfary't^tnalitthdtkvwer a party. 

plaintiff 
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jdaintiff (tibe iadoisee) §6/* 9^. the^8IIl01mi Of thi 
bW. 

It bad been drawn by a penod of the name nf 
Jfiifen, and made payable to bis order, aiatd he had. 
endonsed it to the plaintiff for a Taluable c<msidem^ 
tion. The bill stated that the plaintiff had pvo* 
posed to give the defendant an indemnity against 
any demand which might be made on him in 
respect of the bill. 

It was proved that the bill had been lost by the 
plaintiff's agent, and had been frequently ftdrer- 
tised by the plaintiff, offering a reward fo!r its re- 
covery, without effect. 

The defendttit stated in his liBswer, that no oflier 
indemnity had been offered to him than the bond 
of the plaintiff, which he (the defendant) had re^ 
jeeted, as t^e plaintiff Was in insolvent circuitetataces; 
but that, if a sufficidnt indemnity had been ofieredy 
he wonld have accq>ted it, and would have paid 
the biH. 

TrUUapt, for the defendant, objected in Umne 
tlwt the drawer ought to have been made a party» 
more particuhutiy as the defendant had accepted 
the bill solely for his accommodation, and without 
any consideration or value received, as was known 
to the plaintiff when he took it from the drawer, 
and diat he had not kept any Copy of it. 

Martin and Parker^ for the plaintiff, submitted, 

that 
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that Allen (the drawer) was not a necenary party, 
nor could the plaintiff have obtained any decree 
V- against him if he had made him a defendant, nor 

cojold the Court have made a decree in that case, 
as between Dodd and AUen (the indorsee and 
drawer.) But the Chief Baron determined that the 
drawer was not, un46r the circumstances, a necessary 
party. 

It was then contended that proof of the loss of 
the bill entitled the plaintiff to the relief prayed. 

TroUopCj on the other hand, insisted, that the 
plaintiff's remedy was at law on the case made out 
by himself; for, from the decision in Long v. 
BaiUe (a)^ it was clear that he might haVe suc- 
ceeded in an action to recover the amount of the 
bill. He submitted, also, that the plaintiff was 
now too late in his application, for his laches had 
already shut out the defendant from any chance of 
ceeovering over against AUen the. drawer (who had 
since become insolvent) as he might perhaps have 
done before. If, however, the plaintiff were en- 
titled to the relief prayed, it could only be on his 
giving the defendant an efficient indemnity, by 
good security, against all future demands in respeci 
of his acceptance of the bill, which the plaintiff had 
never yet offered to do, the only indemnity pro- 
posed being the single bond of the plaintiff hunself, 
which, being his personal security merely, could 
not be considered sufficient, even if he were in 

(a) % Camp. 2i. 

good 
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good circumstances. The plaintiff has, therefore, 1*17. 
BO remedy in equity, and if he had, he is boui^d Dav«« 
to give the defendant ample security. v. 

DODD. 

Richards, Chief Baron.-^lt does not become 
me to say whether the plaintiff has or has not any 
remedy at law ; but even though ie should have 
such a remedy, he- has also a remedy here, and if 
he had commenced an action at law, the defendant 
might have restrained him, by injunction, from 
proceeding, and for this obvious reason, because 
a court of law could not compel him to give secu- 
rity, which a Court of Equity would hold that he 
was entitled to. And there are many cases of this 
nature, particularly where bonds have been lost, 
where the parties have come into Equity on that 
very ground ; and the case- of a negociable bill is 
still stronger ; therefore I am of opinion that this 
suit is proper. 

As to the charge of laches on the part of the 
plaintiff, I do not think that any has been i^ewn ' 
which can prevent the plaintiff from succeeding; 
and the defendant has surely but little cause to 
complain in this case that the plaintiff has not pro- 
ceeded sooner against him, or in any other way. 
At the same time, however, no blame is imputable 
to the defendant for not paying the amount of the 
bill on the indemnity proposed, for he is clearly not 
bound to accept whatever security the plaintiff 
might offer. 

Then the plaintiff having an equitable remedy 
VOL. IV. o in 
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in this case, there is no limitation in point of the 
period within which he must file his bill, for he is 
not bound to any given time in a Court of Equity. 

It appears that the plaintiff had tendered the 
defendant some security, which was rejected ; on 
ttat, the question now is. whether the security the 
plaintiff offered was such as the defendant ou^t 
to have accepted : The Court cannot decide that 
question, and it must therefore be referred to the 
Deputy Remembrancer to say whether the security 
offered was sufficient ; and if that should be foimd 
to have been insufficient, it must be referred to him 
to settle what security would sufficiently indemnify 
the defendant. The question of costs must foe 
reserved till further directions. 

It is certainly much to be lamented that so small 
a sum as that in dispute should have driven the 
parties into a Court of Equity. 



Decree as prayed. 
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18 17, 

The King v. Scott. ' Saturday. 

7th June, 

AN order to shew cause had been obtained by whcrca«w»# 
Nolarij in last Easter Term, for liberty to amend ■^'^ found- 

/^ . . , . T €d on an m- 

tne scire jactas m this case. It appeared that the quisition, mis- 
writ had recited, that by an inquisition taken on the TiIiikion^^^Dd 
2nd July (56 Geo. III.) Bruce and Co. were found ?*^"^^ ^^ 
indebted, &;c. to the king ; that by another inqui- cital a day on 
sition of the same date, John Cooke was found in- debt had been 
debted, &c. to Bruce and Co. : and that by another fo^nd to be 

due, ditferuir 

inquisition, taken on the 27th July^ Scott (the de- from the true 
fendant) was, a on the day of taking the said in- in^h^TinquU* 
quisition, indebted to Cooke in, &c. ' t^ony the 

-* Court will 

give leave (on 

Scott had pleaded a set-off. The proposed amend- ^emi) to^ 
ment was the insertion of the words — " on the a™."*^ *^ 
2nJ day of July y* and in that part of the writ which ment of the 
related to the finding of Scotfs debt \mark^d-ahove even after the 
wth a caret]. It was moved, on payment of costs, ^^^^°**?^ ^ 
the Crown undertaking to furnish the defendant 
with an office-copy of the scire facias and other 
proceedings, with 'liberty to plead de novo within 
eight days, or abide by the plea pleaded, and the 
two MS. cases transcribed in the note below were 

cited as precedents*. 

Richardson 

♦ M. T. 1710: 
Begin A v. Hoblb, — Sdrejacias against Ann Henkint^, 
-widow, amended by striking out the word ^ vidua^ she not 
being a widow.-^Ordered as of course. 

O 2 RXGIXA 
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^^'7- ^ Richardson now shewed cause, submitting, that 
The King the amendment, as moved, could not now be per- 
*'• mitted after the defendant had pleaded, particu- 
larly where it went to the alteration of the day re- 
cited by the writ to have been found by the 
inquisition as the day on which the defendant was 
indebted to the debtor of the Crown : but 

The Court having considered J;hat the amend- 
ment could not operate to the prejudice of the, 
defendant, and that it was in the delay of the 
Crown, made the 

Rule absolute. 

Regika V, Peters (12th Anne.) 

TwG extents had issued against the defendant, aad t«ro 
inquisitions were taken thereon; one in the 12th Anne^ the 
other, 8th Geo. I. 67 the last inquisition, Huggins was 
found indebted to Peters in 1,500 L, and Hart was also found 
indebted to him in 83/. 14;, 3^. Two writs of scire Jacku 
were sued out against Huggins and Hdrt ; one directed to 
the sheriff of Middlesex, the other to the sheriff of Herts. By 
mistake, the wrong inquisition was recited in each writ. — 
Mr. Fenwick, on the part of the Crown, obtained an order as 
of course, that the two writs should be quashed. 



The 
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1817. 

e Attorney General v. Sir C. H. Coote, Bt. ./rH'y- 

' tSth June, 

1 HIS was an information against the defendant for a statute im^ 
omitting to make a return of his property, as re- P^**|^| ^^^ 
quired by the Property Tax Act, (46 G. II I, eh. 65*, ) per^y of_ pcr- 
and the question was, on this application, to set in GrM/BHu 
aside the verdict found for the Crown, whether he f^^* appJ»« 

' to persons rc- 

was liable to the duties thereby imposed, under the »<iing there 
following admitted circmnstances : ofMme/h^- 

ever short, 
* Sched. D. charges a duty of 1 *. in the pound '< on the altl»«^gh thcjr 
'annual profits or gaini arising ov accruing to any person or ^^^^ ^„^ 
persons residing in Great Britairiy from any kind of property have a more 

whatever, whether situate in Great Britain or elsewhere." pcmnanent re- 

sidence else- 

By sect. 51, it is enacted, ** That no person who shall, on where. 
or after the passing of this act^ actually be in Great Britain An exemp- 
£or some temporary purpose only, and not with any view or ^^^^ ^^ P^r- 
intent of establishing his or her residence therein, and who ^^ reside^'^^r 
shall not actually have resided in Great Britain for the period '< some tem- 
of six successive calendar months, shall be charged with the || po^ry pur- 
said duties mentioned to be charged in Sched. D. as a person « ^„ ^ ^^^ ^[^ 
residing in Great Britain^ in respect of their profits or gains ^ any view or 
received from or out of any possessions in Ireland, or any " '°'Y*r ?• 
other of His Majesty's dominions or any foreign possessions, « a residence 
or from securities in (&c.) ; but. nevertheless, every such per- ** therein, 
son shall, after every such six months residence therein, be „ ^hall^ t 
chargeable for the same from the commencement of the year « have actu- 
in which such person shall have been resident in Great " ?l^y resided 
Britain^ or if not so resident, then for the period of his or « ^griudn for 
her having so come into Great Britain" ** the period 

" of six 8uc- 
** cessive calendar months,** does not include a person taking a houre in Lmd^m, 
and furnishing and residinfi^ id it for a less period than six months at any one 
time, and who then goes els^here with his establishment and resides for the 
remainder of the year there, leaving behind him some one merely to take care of 
the house. • 

Such a person it therefore within tlie act of the 46th G40» III, ch. 65 } but not 
within the exemption of the 51st secdon. 

o 3 That 
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1817. That the defendant was in receipt, in Great 

Attokney Britain, of profits and gains arising from certain 

Genbral possessions in Ireland belonging to him, and was 

Sir C. H. ^^"y required by the assessor to make a return for 

CooTEyBart. 1814, as laid in the information, and incurred the 

penalties as claimed thereby, if the Court shall be 
of opinion that he was liable to make such return 
on the facts of this case. 

That the defendant, who was bom in Ireland, and 
resided while an infant with his mother Mrs. Cook, 
in Great Britain, where he was educated, came of 
age in December 1812, and continued to live with 
her until the 24th June 1813, wlien he bought and 
took possession of his present dwelling house in 
Connaught Place, which he furnished. — That he had 
continued in possession thereof so furnished up to 
the present time ; and had been assessed for the said 
house, to all rates and taxes for the year 1814, and 
subsequent years, but not for any el^tablishment 
imder the assessed taxes. 

That during the period of his residence in 
Connaught Place, from the time of his purchase up 
to the present time, he never lived there, or else- 
where in Great Britain, for the period of six suc- 
cessive calendar months, but usually went to 
Ireland to his place of residence there, after residing 
for 10 weeks in Connaught Place, from whence he 
di^ not return for the space of nine months, leaving, 
during such his absence, a woman servant to take 

care of the house, the remainder of his establish- 

-« ment 



TMlrtTy TERMi 57 GEO. III. 

ment going with him to Ireland^ and returning 

with him from thence, when he returned to his Anoni^BT 

residence in Connaugkt Place. Gbneral 




Sir C. H. 



Dauncey and Nolan now shewed cause, relying Cootb, Bart, 
wholly on the construction of the words of the sta- 
tute with reference to its object, and they cited the 
case of the King y. Sergent (a)^ to shew that a 
residence of the shortest duration, where the house 
had been taken for a year, had been held to be such 
a residenceas would qualify a party for an office re- 
quired to be filled by a reside^at. 

MarUn and Mflule in support of the rule» 
rested the defendant's case on the fadts, which they 
contended brought him within the exemption of the 
51st sect i submitting, that the clause was not con^ 
fined to a residence for a temporary purpose, but 
extended to all cases where the party resided liere 
without intent of establishing a residence in Great 
Britain, They insisted, therefore, that to bring 
the defendant within the act, it was necessary to 
shew him domiciled in JSn^^ei^ and not in /re/buf; 
whereas, there could be no doubt that, under the 
circumstances of this case, the defendant was do- 
miciled in Ireland, and not in Great Britain ; and 
they cited many authorities in support of that pro- 
position^ all of which are to be found in the case of 
Someroiile v. Somerville^ but the question of 
domicile, the. Court afterwards said^ did not apply 
in this case. 

(a) 5 T. R. 466. 

o 4 They 
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i8i7- They then submittedi that the various sections of 



Attorney *h® ^* explained the meaning in which the legis- 

General lature had used the terms ^ordinary residence/ 

Sir C H '^^^** 5^» ^^^ instance, was the converse of sect. 51. 

CooTE, Bart There the act charged persons ordinarily residing 

in Great Britain, notwithstanding any temporary 
absence abroad, clearly marking the intention to 
fix ordinary established residents with the duty, 
and that however short their actual residence might 
be. So the 41st Geo. Ill, ch. 63, exempts persons 
ordinarily resident in Ireland from the income tax, 
(3gthGeo. Ill, ch. 13.) as with relation to income 
in Ireland ; and also from the duties on servants, 
&c. imposed by the 38th Geo.^III, ch. 41, and so 
had various other statutes, thus furnishing a legis- 
lative exposition of the meaning of the act, shewing 
that time was not considered an ingredient in an 
ordinary residence ; all the purposes of a person 
coming to reside in Great Britain for so short a 
time as the defendant resided here, must be of a 
temporary nature. The King v. Sargent was a 
case where the question was, merely, whether the 
residence was of such a particular nature as was 
8u£Gicient to qualify a person for the office of bailiff; 
but such a residence as Sargenfs would not have 
brought him within this act. 

Dauncet, about to reply, was stopped by 

Richards, Chief Baron. — The Court are of 
opinion that this verdict must stand*— In consi- 
dering this question, I shall give my opinion as if 

I were 
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I were one of a jury deciding according to the 

evidence before the Court, on the question, whether. ATToaNsr 

the defendant came to reside in London for a tern- G^neba^ 

in 

porary purpose or not ; and that question we must sir C. H. 

also consider with a view to the object of the act. CooTjs,Bart. 

The fact of the defendant's domicile has nothing 

to do with the question, nor has the time of his 

residence any effect on the construction of the 

words of the act ; for if the defendant came here 

for the purpose of establishing a residence, it were 

enough, although he should reside here only two 

weeks. The sole question is, whether he came here 

to refflde with such a view as exempts him. — [Hi« 

lordship detailed the facts of the case.] — I am of 

opinion that the defendant is clearly within the act. 

Frimd factey he is liable. Then it is incumbent 

on him to shew that he is within the exemption. 

I think he has not done so ; and had I been one 

of the jurymen I should have given the same ver- 

diet as has been found, and therefore I think it 

ought to stand. It is a strong fact, that the same 

servants who lived with him in town went to Ire^ 

landy and returned with him. 

Graham, Baron. — The verdict is found (m 
very plain facts, and I think they shew that the 
defendant did not reside here for a temporary pur- 
pose. The question of domicile goes beyond the 
case. No doubt he was domiciled in Ireland^ and so 
he might have been if he had resided here 20 years ; 
but the question turns on the plain language of the 
act, and I think the intention of the legislature 
quite clear. If a man dies two days after formiiig 

his 
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1^ establishment, is he not within the act ? or may 

Attornby ^'^y '^^^^^ ^^^^ here. and stc^ till within a week of 

General the six months, and then go to Ireland, and return 

S' c H ^^^ ^^^ purpose of avoiding the duty ? Under the 

Coots, Bart, drcumstances I think it is quite impossible to say 

that the residence of the defendant in England 
was occasional, or for a temporary purpose. At 
any period of the year he might have come to 
Connaught Place, where he would havQ found hi3 
house ready for him. 

Wood, Baron, of the same opinion. No doubt 
the defendant is liable under the act, unless he 
brings himself within the exemption. That, therefore, 
is the single question. If the defendant had come to 
reside in London for a temporary puqxiuBe, it might 
have been so stated j but it is clear that his resij 
dence here, while it continued, was for all manner 
of purposes. The difference in language betweea 
the 50th and 51st Sections, is very material to the 
consideration of this case. Had the words been 
'^ occasional residence,'' or had there been no other 
words, there might have been considerable doubt. 
It is no uncommon thing for a gentleman to 
have two permanent residences at the same time, 
in either of which he may establish his abode a<; 
any period, and for any length of time. Tliis is 
just such a case : the defendant has two residences, 
and they 1^ equally permanentt There is no pre* 
tence therefore for contending, that he comes within 
the exemption. If this were a temponuy residence, 
he would.probably dbange it sonetimcfl, but in fact 
it is hkown house. 

Garrow, 
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Garrow, Baron. Although the case has been 
argued with considerable ingenuity and ability, I attorney 
have not been able to entertain a doubt on it for a General 
moment. If it were a hard case* the Court could g-^ q jj 
not take notice of that ; but I think it is quite the CooTs^Bart 
other way. In the exigencies of the country this 
tax was imposed^ and its object was to relieve the 
subject by throwing the great weight of it on those 
who were most capable of sustaining it. Is then 
ajuan, having a magnificent establidunent, to be per- 
mitted to evade this tax on property, by continuing 
to reside on it just so long as may be sufficient to 
bring him- within the case to whidi it is argued this 
exemption applies? And on the other hand, a 
person coming for a purpose really temporary, and 
ia obliged from misfortune^ perhaps to remain over 
the period of six months, is to be compelled- to pay ! 
It would be defeating the v^ wholesome object of 
the act| to put such a construction on thia clause. 
The preceding clause (Sec. 50,) is very explanatory 
of this section when Hie words are itiad with a 
regard to the object of the statute. 

Rule discharged. 
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IN THE EXCHEQUER CHAMBER. 

Coram Richards^ Lord Chief Baron. 



Parsons v. Bellamy, Cridland and Others. 



1817. 

i7th June. 

A vicar claim- ThE pIainti£P, as vicar of Wenibdon ( Somerset }f 
h? M^ ^ta- iD^^^ted the present suit against the defendants, 
biish his right the occupiers of San(fford fsrmf and the impro- 
proof of p«r- priate rector of theparish, for the tithes of hay, and 
f ®P*J?? ^^^" grass made into hay, on that farm. 

memoryy 

can be shown The answers of the Cridlands (the re^to?) ad-* 

wj^Id bj'' ^"^ *^^ plaintiTs right as vicar to the small 

the rector, tithes, but claimed the tithe of hay as impn^priate 

?ntte^t* m*or, and stated that they had permitted tfce de- 



^S?i^S" fendant Bellamy to retain the tithe for the hay 



to that tithe arisiuff from Sandford farm, which he held of 

expressly^ and ^ ^ 

state it to be- 
long to the rector, on the presumption of a subsequent endowment, which the 
Court is bound to adopt. 

[As to what evidence is sufEcient to support such a claim, see the proofs as 
detailed in the case.] 

Perception by means of a comj^osition, which has alwrays been understood by 
the parties to have been paid for tithe hay, is as strong evidence as if it had been 
paid in kind. 

Perception of tithes by a vicar for any considerable number of years, where its 
inception cannot be shown, and it is not met by perception by the rector or any 
other person, is a sufficient proof of usage to ground a presumption of perception 
4ong anterior, and of its having been founded on subsequent endowment. Nof 
willthe Court grant the rector an issue in such a case. 

A receipt for payment (by a person sued by a vicar for tithes) of the plaintiff [s 
biU of costs, is evidence ot the suit havine resulted in favour of the vicar..— -So is 
an entry to that effect in a former vicar*s books. 

them. 
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them» (the OridUmds) and Bellamy relied on their 

**tle. Parsons 

Very many witnesses examined on the part of J^^^^^^y, 
the plaintiff) proved that they had paid to him and and othen! 
his predecessors, as vicars, for a long series o£ years, 
(as far back as Kving memory), the tithe of hay 
mown on meadow lands within the parish by a 
composition, and that they had only rendered to 
the rector the title of com,— that the tithe of hay 
had always been paid by composition and never in 
kkid, and that the tithe of com had always been 
rendered in kind to the rector, and that he had 
never received tithe of hay in the parish by com- 
position or otherwise, — and that there had formerly 
' existed, (as they had heard) disputes between the 
rectors and vicars as to the right of tithe hay, but 
that the vicars had ever uniformly continued to 
receive it, and the plaintiff produced very strong 
and remote evidence of long perception and repu- 
tation. 

The plaintiff's endowment * was also put in,— - 
it was dated in 1304, and was of, ^' all small tithes,^' 

but 

* As the defence retted mainly on the terms of the endow* 
ment, it may be proper to gire the exact words of the trans- 
lation of the office-copy, extracted from the registry of the 
Bishop of Bath and WdUy intitle4y *' Confirmatio Ordinationu 
VkariiB de Wemtdon ;" which are as follows : 

* In thb instrument the ordination of the vicarage of the 
parish church of Wembdon, by W. formerly Bishop of Bath 
and Wdlsy dated 6th Jultf 1304, is recited. The portion of 
the vicar, who for the time being should ministrate in th^ 

church 
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, ^^^7' ^ but it recited the rectorifd tithes to be com and hay 
Par&oks ^^ *^^ whole parish. 

Cridla^d *^^^^^ afore«aid, was thereby ordained to consist of one 
and others, taaxae, with a garden, curtilage, aad all other the appurte* 
usances which the vicars of the said church before held and 
were used to dwell in, and three acres and an half of arable 
landy and four acres of meadow, to the vicarage of old time 
assigned; and also all oblations arising to the aforesaid 
church ; and also the visitations of infirm persons ; all elega- 
cies, triennial payments, missals^ with requests, anhiveraaries, 
and money given at confessions ; and also with the whde 
wax arising to the church aforesaid, also the tithes of lambs 
and wool, and all other small tithes belonging to the church 
ofWembdonf by what name soever they liiight be known. It 
was also decreed that the said vicar and his successors should 
receive from the master and brethren of the hospital of St. 
John of Bridgwater, two quarters of wheat of good grain, 
two quarters of barley, two quarters of oats, and half a quar- 
tern of beans at the feast of St. Martin^ in the winter, and 
the Ascension of our Lord, by equal portions to be divided ; 
asd that he should give the holy water to his dorks, who 
o«ght to carry it, and in the said church should mmistitete 
and cause it to be decently served ; and the master and brethren 
of the aforesaid hospital as rectors; tlie whole land and mea- 
dow of the demesne belonging to the said church, except 
three acres afid a half of an^le land, and four acres of mea- 
dow, die vidavage above assigned ; and also the tithe of com 
and hay of the isjkole parish of Wemhdon entirely, should 
receive as before they were wont to do, to be deputed for the 
useS' for which t&e appropriation was to them granted, into 
the portions of the vicarage of the church of Wembdon above 
asrigned. Richard de Bridport, the then vicar, was instituted; 
and the same portions to ibe same ^vicar) and to his succes- 
sors, were assigned ; and all ordinary charges the master and 
brethren of the hospital aforesaid, should support ; and the ex- 
traordinary as to two parts ; and the vicars for the time being, 
to sustain the third part ; which said ordination above recited, 
was^ thereby confirmed.' 

The 
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The Ecdesiastical Survey, and the Minister's 
Accounts, (20th and 35th H. VIII.) stated the Parsoks 
rector to be entitled to tithe of com, making no «• 
mention of hay. Certain compositions were pro- Cridland 
duced, made between former ricars and occupiers, and others. 
for 'tithes of whole fkrms, with express abatements 
for com, and none for hay. The contract of sale 
of this fiutn, with the tithes of com and grain, from 
Lord Mabneshwry to the Cridlands^ not mention- 
ing hay, was also given in evidence. 

The plaintiff produced various extracts from vicar's 
books from 1757 to 1790, where memoranda of 
payments received for compositions for the tithe of 
hay had been entered, and an account of certain 
proceedings in the Ecclesiastical Court, in a cause 
of St Albyn (a former vicar) v. Stacey^ to recover 
the tithes of clover, which was afterwards compro* 
mised, l&e occupier agreeipg to pay the tithes to 
the vicar as befta*e, and to pay the costs ot the suit *. 

In 

^ That memonmdm iias proved to be ia Mr. Si. A\hfv^% 
hand writing, .and was as follows : 

' tf.B, Ambrose Stacegy tfhridgwaiirf occupied tfsvlBn acre^ ; 
part o£Bcfo>les% No. 19, not in the survej, and had clover in 
it, of which he made hay ; and Richard TamUn of Wetnbdon 
carried the hay for him ; on hb refusing to pay, I sued him in 
the court of WdU ; he stood out about a year ; his first plea 
wag, that it was in the parish of Bridgwater^ and had never 
paid tithes to the vicar of WemBdon ; but finding that I could 
prove by Mrs. BmHes^ the widow of the proprietor of the 
estate, that her hubbtod had paid VLt.Kfnglity and that it 
appeared by Mr. Kn^rht'% book of accounts^^page 35, that he 
had paid him several years, and he not being able to prove 

that 
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. ^^^7" . In corroboration of which, a receipt' given by the 
Parsons, defendant Stacet/y for the phdntififs taxed costs, 
«^' was offered in evidence. • 

Bellamy,. 

Cridlavd, 

aud others. ^^ ^hese it was objected, that they were not 
admissible as proof of payment of the particular 
tithe now sought to be recovered; for that the 
receipt was not sufficiently explained by the other 
^ documents to shew for what precise sum, and on 
account of what particular tithe it was given, the 
libel itself evidently relating to other titheable mat- 
ters, and the entry in the vicar's book (if that were 
evidence at all in such a case) speaking of the vicar's 
demand generally. Non constat, therefore, that 
it might not have been given for money received 
on account of other tithes than that now ' sought 
to be recovered. 

But the Lord Chief Baron was of opinion, that 
the suit being in evidence, and that it had been 
put an end to, and a receipt given on its termina- 
tion, the vicar's memorandum was admissible to 
shew on what account it had been given, because 
it had altogether the effect of making the vicar 
charge himself with the receipt of so much money. 
And, therefore, his lordship admitted the evidence.] 

that he had ever paid the corporation of Brtdgtvater^ he 
changed his plea, and swore he never occupied the seven acres 
in dispute. However, he soon after submitted, and paid my 
demands with costs, June ad, 1766. 

N. B. This estate pays great tithes every year to the 
impropriator of Wcmbdon.' 

In 
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la the conveyances which were put in from Lord ^^^7- 
JMabnesbury^ to the Cridlands, the tithe of com 
and grain was mentioned, and no other. 

Dauncet/, and Owen, for the plaintiflfe, relied a^^ others. 
entirely on the case having been fully made out by 
the evidence. 



PARS0K8 

V- 
BsLLAMTy 



Marttn, Raupell, and Richards, for the defend- 
ants, contended that such a case of strict and jpo^t/it;^ 
title in the vicar had not been made out as to enable 
the Court to decide against a rector without an issue ; 
and they commented much on the various evidence, 
which, they insisted, strong as it certainly was, w^ 
still confined to living memory, and did not go to 
establish any express title to the tithe of hai/, which 
had never been received by the vicars in kind ; and 
it was clear that the vicarage had it not, by the 
endowment produced in evidence ; and non-user or 
neglect of his rights, ought not to prejudice a rector 
standing not only on his common-law title, but also 
(with respect to the vicar) on an express reservation 
by the terms of his endowment. 

Dauncet/, about to reply, was stopped by 

Richards, Chief Baron.— tI am of opinion that 
the vicar has made out such a case as entitles him 
to an immediate decree for an account of tithe hay. 
— It had occurred to me, that under the endow* 
ment produced the tithe .of hay might have passed 
under the words ^^ small tithes'' for the endow- 

VOL. IV. p ment j 
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1817. ment; mentions ^^ all other small tithes/' but the 



Pa rsons ^^^^^ of hay is afterwards in fact absdiutely negatived, 
V- and therefore under that endowment it is dearly 

ID 

Cri w!and ^^^ ^^ ^^^ question. If, then, the plaintiff is entitled 
and others, to hay, it must be under some subsequent endow- 
ment ; and that the Court will presume in favour of 
a vicar, if the evidence adduced of his perception 
be so strong as to warrant it, and that is, therefore, 
the only question in the present case. 

Prima facie then, the rector in this instance, is en- 
titled to the tithe of hay} and whether Lord ikTaZmi^^- 
buryi thought he had that tithe or not, or whether 
he intended to convey it or not, if he really was en- 
titled to it, the defei^dants Cridlands now are^ and 
therefore it is incumbent on the vicar to make out a 
clear case. It is material here to observe, that one of 
these parties must be entitled to this tidie ; and it is 
iipportant to see what was the nature of the contract 
betiveen Lord Malmesbury and Mr. Cridkmd^ for 
that furnishes evi4ence of perception from time to 
time ; and if the vicar is found to be constantly in 
possession of the tithe, and that is not broken in 
upon by perception by the rector, I must infer that 
he has been so long in possessioi^ as to authorize a 
presumption of a subsequent endowment. Now the 
evidence of the vicar's perception has certainly 
not been broken in upon in this case, for it is 
admitted on. all hands that the rector never had 
perception of the tithe of hay. In short, there is 
no sort of evidence offered on his behalf, exccfit 
^hat arises from the. tenor of the endowment ; yet 

he 



* 
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he certainly has shewn himself sufllciently attentive 
to his interests on other occasions, not to ha^e neg- Parsqms 
lected it in respect of the article now in dispute; "^^ 

and if he had thought that he had any right to the Cridland' 
tithe of hay he would have asserted it. I do not and others, 
admit that a lay rector is usually more negligent of 
his right to tithes than an ecclesiastical rector. I 
fear, on the contrary, that the clergyman is most 
j&equently in the habit of neglecting his interest. 
The vicar's evidence of perception, then, we find 
to be so strong as not to be attacked even in argu- 
ment, and that indeed is very candidly admitted ; 
but then it is contended that the evidence does not 
go far aK>ugh back in point of time to establish 
such a claim against the common-law right of a 
lector. The evidence given goes as far back as 
living memory — [Here his lordship observed on 
various parts of the evidence fiirnished by the de- 
•positions of some of the witnesses, who were very 
old.] — Beginning, therefore, from so distant a 
period, and bringing it down to the time of the 
present vicar, we have a continued and constant 
stream of evidence to shew that the tithe of hay has 
always been compounded for with the vicar. Now 
jBvidence of a composition, is quite as strong in 
favour of a claim of the particular tithe, as if it had 
been paid in kind. As to some few exceptions, 
they only shew that the vicar was negligent. There 
can be no doubt, therefore, that the composition was 
paid for rithe^hay, for it could not have been so 
long mistaken : and that is the fair result of the 
evidence, for all the witnesses say that that was 
view of the composition, and also that it was 

pa that 
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'Bella MY> 

Ceidland, 
and others. 
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that of other persons, which is the kind of evidence 
that we call reputation ; and this is continued for 
many years. 

I had at first misunderstood the term ** agist- 
ment" in the vicar's books; but I observe that 
there is a constant distinction preserved between 
plough-land and meadow-land. There are other 
things under the head agistment besides agistment 
and hay, and if there were any doubt about the 
heading term, the conduct of the parties makes it 
quite clear. The parol evidence shows enough to 
assist that difficulty, and we must adopt the mean- 
ing given to it . by the parties themselves. After 
all, the vicar's books are only confirmatory evidence 
of the parol testimony, but they are strong. As to 
a vicar's making evidence for his successors, that is 
what I cannot listen to. This Court knows they do 
not do so, and the books of a vicar are as good evi- 
dence as the books of a steward, charging himself 
with money due to his employer. 

Such, then, is the evidence on the part of the 
vicar ; and as to the objection made, that the length 
of time is not sufficient, I am of opinion, that if it 
can be carried as far back as living memory, it is as 
much as is required. Human memory is certainly but 
as a day in itself, but it is enough to found a pre- 
sumption on, thart; it has existed long anterior, uidess 
that presumption is contradicted by evidence and 
disproved : 70, 50, or 40 years usage is sufficient 
to aflford presumption of a subsequent endowment, 
otherwise, an endowment, or any other instrument, 

«« could 
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could never be presumed in any case by force of 1817^^ 

««««• Parsons 



V, 



The suit in the ecclesiastical court I do not much ^^^^^*«^' 

CRIDLANDy 

rely on as evidence ; nor do I think any thing of and others. 

the marginal note to the draft of the conveyance. 

The fact, however, is, that there was a libel for titlie 

of hay and other tithes ; it may be said that that was 

confined to a particular piece of land, but the de* 

feAce set up was inconsistent with a consciousness of 

any title to the tithe in the defendants. First, it was 

that the lands were not in the parish ; and next, that 

the defendants had had no titheable matters ; and it 

appears from the evidence, which I admitted (and 

which I still think good) that the result of the suit 

was, that the defendant paid the demand, and with 

costs ; now that was by no means like a compro* 

mise on the part of the vicar. 

With such evidence personally applicable to the 
vicar, I think he has made out a strong case. Then 
it is supported by all the documents, except the en- 
dowment. The minister's accounts are confined 
to tithe of com. That is certainly strong ; and I can- 
not help now thinking that the transactions between 
Lord Malmesbury and Cridland are applicable here 
to shew that neither party ever thought that the tithe 
of hay passed ; and it is materially important to shew 
that thiere had never been any perception by the 
rector. All that was sold was the rectory. At the 
bottom there is mentioned '^ tithes of com and 
grain of the above estate ;" if that is not evidence 
to shew that the rector had no title, it is enough to 

p 3 shew 
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shew that at least he had no perception ; thus, atl 

Parsons the evidence proves perception in the vicar, and 

'^- there is none the other way j and, I am bound, 

Chidiand, therefore, to give him a decree. Were I to send 

and others, ^j^jg ^^^^ ^q ^ jury, and they should find a verdict 

against the vicar, I would send it down again and 
again till they came to the right conclusion, and 
found the other way. I consider myself bound by 
my oath, as a juryman is ; and wherever there is 
sufficient evidence to enable me to decide one way 
or the other, if I did not do so, I should be guilty 
of an abandonment of my duty. 



Account decreed, with Costs; 



Tuetday, GoUGH V. DaVIES Mid GiBBONS. 

17 ih June. 

A |)erson de- J. HIS was an actiou of assumpsit^ in which the 

S^y w"ith"° defendant Gibbons having pleaded his bankruptcy, 

bankers, and ^ nolle fTOsequi was entered as to him, and Davies 

accountable pleaded the general issue. A verdict was found 

noSbyc^- for the defendant at the Stafford Lent assizes, 

tinuingto 1817, uudcr the direction of Mr. J. Parke^ who 

leave his mo- 
ney in the 

bank after a dissolution of the original firm and the constitution of a new one, 
which consists of some of the members of the old bank and of other persons-^ 
discharge the former partners who have gone out, although he receives interest 
regularly firem the new firm, gives them no notice, and continues to transact 
business with them in the common course, and that for a period of four years, 
9nd until they become insolvent. 

Nor are those circumstances sufficiently sCrong to justify such a case being left 
to a jury.^GARROW, B. dMtante, 

left 
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left it to the jury, telling them that there were , ^^ ^7- 



.F> 



two questions of fact for their consideration * ; Gough 
1st, Whether the plaintiflF assented to the transfer '"- 

of the credit from the old firm to the new ? 2dly, Gibbons. 
Whether the defendant consented to take back the 
credit on himself? — In the former case he directed 
verdict for the defendant ; in the latter, for the 
plaintiff. His lordship had expressed his own opi- 
nion to be, that under the circumstances of this 
case, the verdict ought to be for the defendant ; 
holding that the plaintiff had impliedly assented 
to a transfer of the credit, and that an express 
assent was not necessary ; and that the accountable 
receipts were to be considered merely as evidence 
of the payment of the money, and not as specific 
securities, having the satne effect only as the entries 
of the same sums in the banker's Jbooks would have 
had. In the following Easter term, a rule having 
been obtained for setting it aside, the facts were 
stated, by the desire of the Court, in the following 
case:— 

Thomas Gibbons^ the elder, deceased, John 
Davies, ai^d Thomas Gibbons, the younger, (the 
two defendants in this record,) carried on business 
as bankei-s, in partnership, at Wolverhampton, in 
StaJffbrdsJiire, from the \%i October 1808 to the 
10th October 1811, under the name of "The 
Wolverhampton Old Bank." 

.At the latter period, the partnership) above 
nientioned was dissolved, and a new partnership 

• See the case, infra, page 207. 

P 4 was 
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1817. was formed between the said Thomas Gibbons the 



GouGH ®^^®^> Thomas Gibbons jun. (the defendant,) and 

V, his . brothers, John aud Bertjamin Gibbons. No- 

Davies and jj^^ ^f ^j^g dissolution of the old, and the establish- 

ment of the new partnership, signed by all the 
parties, was published in the London Gazette of 
November 1 2th, 1 8 1 1 * ; and the new partnership 
continued to carry on business, under the same 
name of " The Wolverhampton Old Bank/' till 
Thomas Gibbons the elder, whose name stood 
first both on the old and new partnership, diad, 
which was in June 1813; and the survivors con- 
tinued to carry on the business, under the same 
name, till the month of March 1816, when the 
partners became bankrupts. The plaintiff, who 
has a place within two miles of Wolverhampton^ 
which he comes to occasionally, but resides chiefly 
at another seat, about ten miles distant from WoU 
verhamptony from the month of March 1 8og, was 
in the habit of depositing money from time to 
time in Uie bank at Wolverhamptony for which he 
received unstamped^ receipts ; and at the period of 
the dissolution of the old partnership, he had in 
his possession several of such their receipts for such 
money so deposited, amounting to the sum of 

* The terms of the advertisement (which the Court required 
to know during the discussion) were as follows : '' Notice is 
hereby given, That the partnership between— [Me paj-tieSy 
naming them individual/i/]—efxpi\re6 Upon the 10th day of 
October inst. ; and that the Bank will be continued by— [<A^ 
mme pariieSf substkuting the nante of Benjamin Gibbons ^p 
John Davies]-^under the firm of/* &c. 

[Signed by each of the Parties*^ 
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3,213/. 10^. 8flf. ; and which receipts he ^ill 

holds, never having had any securities substituted. Gough 

Tlie form of most of those receipts was as follows : v. 

Daviss and 

" Wolverhamton Old Bank, 1st March 1809. GiaeOKs. 

N* 263. Received of John Gough, Esq. two hundred 
and twenty pounds, to account for with interest. 

/• For Thos. Gibhonsy JoJm Daviesy and 

Thos, Gibbonsy jun. 

JR. Birch. 

The interest allowed by the bank upon these 

deposits was four per cent, being the same rate of 

interest as that allowed by them on deposits to 

their customers in general ; and some few of the 

receipts expressed the rate of interest. At the 

dissolution of the old partnership, the balance of 

the plaintiff's account was brought forward into 

the concerns of the new firm. This w<ls done 

without consulting him ; but he knew of the dis* 

solution, and continued to de^i^sit money in the 

bank after the new partnership commenced, for 

which he had the accountable receipts of the new 

firm sent to him for such deposits from time to 

time; and each time a balance was struck, the 

interest upon the whole sum, as well that part oi 

it which was deposited before, as that part which 

was deposited after the new partnership was formed, 

was calculated as upon one aggregate sum without 

distinction ; wd when the new firm became 

bankrupts, the plaintiff held their accountable re« 

ceipts for 1,941 L 13^. 6rf., exclusive of the receipts 

id>ove mentioned for the old balance of 2,2 1 3 /. 1 o ^. 

8(/.| as appeared by the plaintiff's account, as it 

stood 
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stood at the bank at the time of the dissolution ; 
Q^^^^ and that balance was due from the firm of Gibbons^ 
V. DccvieSj and QibbonSj in which the defendant was 
^^mo^ a partner at the time of the dissolution. The 

account is then brought forward by the late firm, 
leaving a balance of 5,018/. 14^. gd. in favour of 
the plaintiff. 

The plaintiff, at various times after the dissolu- 
tion, applied for and received sevend sums at 
several times, from the new partnership, as interest, 
which was calculated upon the whole account, with- 
out distinction, including the balance due at the 
dissolution of the old partnership ; and he acknow- 
ledged the receipts of sums due for interest, by 
letters addressed to Messrs. Gibbons and Co. 
bankers, Wolverhampton, without objecting to the 
manner in which the accounts were kept or the 
interest calculated; and in 1814, an account was 
rendered him, by his desire, which was headed, — 
" Received of John Gough, esq. by Gibbons and 
Cb." Then follow the receipts, amounting to 3, 1 28 /• 
los. 8d. 

There was also received, December 1 8th, 450 /. 
which was requested not to be put in the general 
account, with the following remark ^^ because I 
expected I should want it in a few days." Those 
words were in the plaintiff's hand-writing upon 
the paper containing the said account. On the 
4th May 1816, the solicitor for the plaintiff attend- 
ed a meeting under the commission of bankruptcy, 
and theremet JohnDavieSy the defendant, and stated 

to 
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to hhn that the plaintHF had a demand against him 
and company ; and shewed him an account drawn out • Gough 
by himself, (the solicitor) of " Accountable Receipts «'• 
of the Wolverhampton Old Bank, of Thomas Gibbons, 
Gibbons^ John Davies and Thomas Gibbons^ jun. 
held by Mr. Gow^A,*' amounting to 2,213/. 105. 8 rf. 
John Davies said, he knew of it before ; that he 
had made various applications to the bankrupts to 
be exonerated from all claim or risk on account of 
that demand ; that he considered he had been used 
very ill by them ; that he had come into the coun- 
try previous to the last Christmas^ for the purpose 
of getting exonerated from the claims which might 
be made by Mr. Gough ; that he then suspected 
the ai&irs of the bank were in a precarious state, and 
had threatened them, unless he was exonerated, that 
he would make a personal application to Mr. Gough 
to call in his money ; in consequence of which, he 
had obtained a bond of indemnity from Bergamin 
Gibbons^ sen. to secure him against that demand, 
and some outstanding demands which existed against 
the partnerships of which he had been a member 
at the time of the dissolution ; that it was his 
disposition to pay all his debts honourably, and he 
held himself bound to pay such demand as the 
plainti£P might have against him, and all other 
demands outstanding against him, as far as hi. 
property would go. The solicitor for the plaintiff 
said, that John Davies the defendant, had been 
very ill used, and promised to use his influence 
with the plaintiff to obtain him every facility to 
•recover his money from the other parties, having 
understood John Davies to have stated at that 

time^ 
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1817. time, that ITiomas Gibbons^ sen. (whose name 

GouGH stood first in the old partnership,) had left a lai^e 

V. property more than sufficient to pay all the debts. 

GiVboiw ^^ *^® ^ ^*^ "^^^^ ^^ ^^^ ^™® y^^' ^^*^ action 
being then commenced, the solicitor for the plaintiflP 

again met Jokn Davies, attended by his solicitor, 

and also by the solicitor and a friend on behalf of 

Beiyamin Gibbons j the surety, when the account 

above stated, and shewn to John Davies on the 

4th Mat/, was again exhibited, and its correctness 

as to sums and dates, admitted by Mr. Davies and 

all parties, and the following proposition was put 

into writing by the solicitor for Mr. Gibbons, and 

left with the plaintiff's solicitor, to be submitted to 

the plaintiff, and was ultimately assented to by 

him ; but after a long correspondence and negocia- 

tion thereon, nothing was done in consequence of 

such proposal. 

** Mr. Benjamin Gibbons, sen. is possessed of 
three shares in the Staffordshire and Worces^ 
tershire Canal, of the value of 2,000/. which 
Mr. Pearson, on behalf of Mr. Gibbons, proposes 
shall be assigned to or deposited with Mr. Gough^ 
together with his bond, as a collateral security for 
the sum of 2,033/. i^^- 8rf. and interest, (for 
which he stands a guarantee to Captain Davies, 
under a bond of indemnity dated 1 3th January 
last,) to be payable at the end of twelve months 
from Midsummer next. If this proposition is ac- 
cepted, Mr. Gough not to be precluded from pro- 
ceeding against any other parties for payment of 
his money in the mean while.— 1 ith June 1 816/' 

The 
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The learned Judge before whom the cause was 1^17* 
tried, left it to the jury to consider whether the Gough 
plaintiff had not assented to making the new firm v. 
his debtors, observing, that with respect to the qi^^q^^ 
communication since the bankruptcy with the de- 
fendant, that he did not know there had been any 
subsequent dealings between the parties, and there- 
fore it was for them to say whether if the plaintiff 
had assented to the transfer of the debt, the de- 
fendant had agreed to take it upon himself again. 

The jury found a verdict for the defendants. 

Dauncey and Petite in support of the verdict, 
now showed cause. — They submitted, that a debt 
or credit might be transferred at law, and it having 
been said that it would require strong evidence 
to establish such a transfer, admits that it may be 
matter of evidence. It was established in this case 
by the verdict of the jury, with the approbation of the 
Judge. Then having brought together the material 
facts — ^they submitted, that as at the trial much re- 
liance was placed by the plaintiff on the effect of the 
£M;t8, and of the several conversations proved, as tend- 
ing to elucidate them, all which were before the 
jury, theif decision was complete and conclusive* 

In the case of Browning v. StaUard (a)^ where 
one had sold and delivered goods to another, who 
transferred them to a third person, (the defend- 
ant,) which was mentioned to the seller when he 

(a) 5 Taunt 450. 

called 
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called for his money in the presence of the de^ 

GovoH fendant ; that was held to be a transfer of the goods, 

V- and gave the seller a right to recover against such 
Da viBS and ,i • t 

In the case of Surtees v. Hubhard (b). Lord 
EUenborough held expressly, that though choses 
in action are generally not assignable, yet where 
a party entitled to money assigns over his interest 
to another, although the debtor may refuse his 
assent, any thing like an assent on the part of the 
holder of the money would suffice to maintain an 
action s^nst him for money had and received, 
because sueh an action is an equitable one. In 
Williams v. Everitt fcj, there was an express 
dissent on the part of the holders of the money, 
and no privity of contract between the plaintiff 
and defendants, but the principle is admitted there, 
that money had and received might be transferred 
with consent of the holder. The same point is to be 
found so ruled in the case of Israel v. Douglas (d), 
and in Moulsdale v. Birchall (e)^ and that even 
where the amount of the debt transferred was un- 
certain. The case of De Bumales v. Fuller (f)y 
also supports the same position. 

In the present case, the bank' assented to the 
transfer of the credit which had been originally 
given to Davies; and the plaintiff, by all his 

(bj 4 Esp. «03. Cc) 14 Kast, 583. 

(dj 1 H. Bl. 339. Sed vid. Tat/lor v. Higgins, 3 East, 169. 

(e) a H. BL 8ao. (fj 14 East, 590 (notSJ. 

his 
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subsequent dealings with them, mamifested his ^ ^^T^ 
entire confidence in the bank, and t^itly agreed Qo^Q^g 
to the transfer of the debt due from the o|d firm t'* 

to him to the credit of the new finn^ Gibboniiu 

This is an equitable action, and the courts of 
equity have always kept in view the object of meet- 
ing the justice of every such case as this, in their 
determinations on similar questions. In ex parte 
Peek, (f) the present Lord Chancellor said, speak- 
ipg of the case of Shirreffy, Wilks (g)y which had 
been cited in argument, — " Very slight evidence 
^' possibly might have been sufficient to shew, that 
*^ the partner knew the stock had been sold, 
** and the benefit taken into the stock in which he 
^^ was partner, and therefore it was conscientious 
^' that he should become liable for that." 

They then took several points of distinction 
between the present case and that of Daniel v. 
Cross (hj ; as that in that case the plaintiffs were 
creditors oi the old partnership, by notes for money 
paid into the bank : whereas, here, nothing had been 
given but mere receipts — there, the partnership had 
been only recently dissolved, — ^here, it was four years 
and a half, and no application had been made — there, 
also, there had been no independent dealings between 
the creditor and the new firm» as a new firm, but 
all that passed between them was referrible to an 
agency on the part of the new firm for the former 
partner. They also distinguished the present case 

(f) 6 Ves, poa. (g) i Ea»t, 48- (^) 3 Vci. 357- 

from 
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18 17* fit)m that of Devaynes v. Nohle fij as not bein^ 

Q one on a question of following the assets of a de- 

V. ceased partner ; and as that was a case where the 

Da VIES and interval of the change of firm and of dealing with 

the two firms was only eight or nine months, they 
submitted, therefore, that this case was rightly left 
to the jury, and that the Court would not now 
disturb the verdict. 

JerviSf in support of the rule, contended, that 
the direction of the learned Judge was incorrect, 
and that the jury had drawn a wrong conclusion. 
He submitted, that if Gough had been desirous of 
proving this debt under the commission against the 
new firm, he would not have been permitted to do 
so on the ground of his legal right, as against the 
present defendant — that nothing had been done by 
the plaintiff to release Davies, who was clearly ori- 
ginally liable — that the plaintiff had never trusted 
the new firm exclusively, or shewn himself to have 
done so by any one act. He relied altogether on 
the facts of the case , and the authority of Cross v • 
Danielf and the pases there cited. 

Puller, on the same side, was stopped by 

Graham, Baron. — The question left to the 
jury was. Whether, under the circumstances, they 
would presume that the plaintiff had adopted the 
new firm as his debtors, to the release and discharge 
of the old ? According to the view which I have of 

(i) 1 Merivale, Ch. Co, 530. 

this 
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this case, it does not appear to me, with deference 1817. 
to the learned judge, that the case furnished suf- q^ 
iicient evidence to induce the jury to come to this v. 

conclusion. Daviies and 



GiOBo.;s. 



I lay aside the cmiversation between the defen- 
dant and the plaintiff's attpmey; not that I say it 
was not evidence, but I do not consider it of. any 
weight ; and out of respect to t^e learned Judge, 
I will suppose there is some doubt about it, though 
I cannot impute to the gentleman who had that con- 
versation, an intention ta entrap the defendant. 

'The evidence is, that there was a firm composed 
of three persons « carrying on business aa bankers, 
one of whom still remains a partner in the new firm; 
This gentleman, the plaintiff, deposited money with 
' that firm, from 1 809 till 1 8 11 , when it was dissolved. 
A new partnership was then formed, with whoni 
the plaintiff continued, trusting to the credit of the 
firm, to deposit money until their bankruptcy, taking 
accountable receipts ; and on that part of the case 
the books, if produced, would have furnished 
decisive evidence. 

The amount deposited with the old firm was, 
2,2 1 3 /.• 10^, %d. hi October 1 8 1 1 the new firm was 
constituted; and it is important tocj^nsider of whom 
it conristed. One of the old partners goes out, and 
two of the old partners, Mr.. T. Gibbons^ senior, aiid 
Mr. T. Gibbons^ junior, continue. Two new part- 
ners are admitted, and Mr. Davies is excluded. 
We have no evidence of what was done by the part-? 

VOL. IV. Q ners 
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1817., ners inter se. T. Gibbon t}iQ elder died in 1813-; 

Q and the firm goes on without any alteration. No 

V. agreement is shown relating to what took place — 

Davies and ^^ settlement of accounts — ^nothing is drawn from 

the plaintiff's mouth, to show that he released 
the old firm — nothing has been adduced to make 
him appear to have trusted the new firm, but the 
mere fact, that he goes on paying money to the new 
firm, and receiving interest. 

There is therefore no evidence to show that Mr. 
GotLgh adopted the new firm : what move has he 
done, than to say I am perfectly willing to take your 
security for the new debt, but I don't release the old 
firm. I keep their accountable receipts. Then it 
ii said, that in the new books these gentlemen did, 
with the knowledge of the defendant, debit them«- 
selves with the old debt ; but it is not proved thai 
the plaintiff knew it. Their books would have given 
important evidence ; and the reserve of the books 
shows they would not have furnished decisive evi* 
dence in the defendants favour. Nothing is sbowB 
' but the account marked C. stating the spedfio 
sums paid in. They go on in the same way from the 
first to the last It appears to me that this account 
made an impression upon an extremely intelligent 
mind, that these sums were carried to the dd>it of 
the new firm, |mt I think otherwise. Supposing 
the plaintiff to have known the contents of the 
books, there was nothing to lead him into an im- 
pression, that by receiving interest of the new firm, 
he was disdiarging the old. He says (it is true), 
*^ I call upon you for payment of interest upon the 

«, whole 
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wfaole^ debt, but one of the old firm remains a ^^^7- 
partner in the new, so that one of you, at least, is Gougu 
responsible to me for interest on the whole." Then ^'• 

he does not ^ve up the aocountaUe receipts; there- gibbons! 
foxe it strikes me, that the mere cirenmstance of his 
reeeirii^ interest of the surviring partner cannot 
reksse tiie (Ad firm. Suppose he had Immght his 
aetRon ^^amst tiie new firm, how ooitld he have 
mawtsined it? The mere production of the paper, 
and the draft for payment of interest, would, I think, 
have been insufficient. If the new partnership 
had gives notice to him to produce the old receipts, 
he would have been nonsuited, and this general 
tally of sums received would have been no answer- 
It seems, to me to be gmng too fiu* to say, that there 
is.aay evidence to show that the old firm was re- 
leased* The conversation with the solicitor is not 
immaterial; and the defendant did actually receive 
an indenmtty for this demand. The case, I think, 
was toe weak to he left to a jury ; it should have 
beea said, that' there was not sufficient evidence to 
exonerate the defendant from his responsibility for 
the money actually advanced to the bank before he 
ceased' to be a partner* 

Wood, Baron. — I am of the same opinion. It 
does not a^)ear to me that there was evidence to 
discharge Dwiesi, as one of the partners of the old 
firm» The plaintiff deposits money with the bank, 
orin other words, lends it 'to them at interest. The 
old partnership is dissolved; and new partners are 
taken in ; he trusts &e new partners as he did the 
old I but tlmt is not in itedf any discharge. What 

Q 2 
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then is there proved beyond that, to discharge 
GouGH Daties? , . ' 

Gibbon s. There is not any evidence that the plaintiff agreed 
to release the old and receive the new firm as Jhis 
debtors. The only evidence is, that the new firm 
paid interest upon both debts; one of the new 
having been a partner in the old firm. What does 
this prove ? The plaintiff might not have known 
that a new partnership was formed ; but even if he 
knew that the new firm took upon themselves the 
tlebts of the old, it would not have affected him, as 
discharging them ; nor would any thing passing 
merely inter se have done so. There is nothings 
^hat I can see^ except the mere payment of interest, 
which looks any thing like a discharge, and I can- 
not think tha:t that can discharge the old firm, more 
eiipecially as one of the partners was the same. At 
first, I thought there had been a balance struck, and 
carried to the debit of the new partnership account; 
and that the plaintiff had known of that, and had 
assented to it : if he had done that, it would have 
been a very different thing; but that is not the 
case, no balance had been struck. It does not 
appear that they have in their own books done so« 

If it had appeared that the plaintiff had received 
from the new firm as much money as would have 
^ paid the whole of the (dd account, it might have 

discharged the defendant ; but no agreement be- 
tween themselves and the new partners would 
discharge the old partners from Gough's demand. 
Jt .appears to me« therefore, that the direction was 

wrong, 
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wrong, and that the case of Cross and Daniel is , ^^^7* , 
m point. GouoH 

V. 

Gakrow, Baron. — I cannot agree that there Gibboki. 
was no evidence to be left to a jury ; I think 
there was important evidence to be left to a jury, 
and that the judge was so far right. In deference 
to the rest of the Court, however, I abstain from 
saying more. I would only observe, that the with- 
holding the books cannot be imputed more to one 
of the parties than to the other of them ; because 
the plaintiff, by giving a subpoena duces tecum to 
the banker's clerk, might have compelled their . 
production. 

It is not necessary for me to go into the case at 
any length : the majority of the Court being against 
me, there must be a new trial. I shall not at- 
tempt to show, and do not mean to intimate, that 
they are wrong, but merely to say that I certainly 
entertain much doubt 

Rule absolute. 
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1817. 



IN THE EXCHEQUER CHAMBER. 

[Coram Richards, Lord Chief Baron.] 



«■ 



iSw!li^' Armstrong v. Hewitt and others. 

It is not suffi. ^H ? principal point in this tithe cause, which 
vicar,— who was iustitut^ for an. account of tithe of hay, was, 
on pi^ump-*^ ^^^ ^^ perception to a certain extent;, in certain 
tion of an en- parts of a parish, was evidence of a vicar's general 
evidence of title tQ the tithe in questions in other parts wherein 
' Sthat 'i;; ^^ ^^^^ ^^t prove perception. 

has received 

ckimedfrom The plaintiflF was lessee of the vicar of Stanmx, 
tiie rest of the (Cumberlandj) and the. defendants were occupiers 
rally, and even of portioM of land in certain districts c^ed CWn- 
STdi^ric^L S^ ^y^ and Burnt HilU which were of consi- 
which the derable extent j and this bill was* filed for the tithe 
Jands are si . of hay over the whole, claimed under an alleged right 
he^carry'lt^to ^^^^^ed ou prescription as presumptive of an ancient 
the parts for endowment. The defence set up by Hewitt was a 
emptjon is title to the tithe as derived to him by mesne con- 
the dlffciKe v^yances from the persons entitled to the impro- 
And the vicar priatc rectory. 

not doing so, , 

proof on the 

part of the de- The answer stated, (denying the vicar's right, 

fendants, that , , , . , . , , , 3 r -T ^ 

no tithe has and deducing the title set up by the detendants 

ever been paid 

for their lands, will entitle them to an issue. 

Nor will the Ecclesiastical Survey, (stating the vicar to be entitled to tithe-hay 
in the parish generally,} supply the absence of proof of perception from the par- 
ticular lands. 

X 

The thre eleffitimate repositories of terriers and vicars books, to make them 
evidence, are, the church-chest— the registry of the bishop—and the registry of 
the arch-deacon. 

from 



Armstrong 
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from the fonner owners of the tithes of com, or 1817. 
prescriptive payments in lieu of the tithes issuing 
out of the lands within Cringle Dyke^J — that being 
neither these defendants nor any former owners or Hewitt 

^ ^<i 111-1 1 «ii^u others. 

occupiers of these lands, had ever made any pay- 
ment to the present or any' fonner vicar of this 
parish, in respect of any tithe of grass or hay pro- 
duced on such lands ; and that no such tithe had 
ever been received in kind by any vicar, for the lands 
occupied by the defendants, or any other lands 
witjiin thte district ; and suggested that if any pay- 
ments had ever accrued due in respect of such 
lands, they were due, not to the vicar, but to the 
persons entitled to the tithe .of com ^within the 
district of Cringle Dyke. And they submitted, 
that if any former vicar had ever, at any time, 
been entitled to the tithe of hay of the lands 
in question, it must now be presumed that they 
had been since commuted for some valuable con- 
sideration. 

It appeared that the parish was subdivided into 
nine districts, of which Cringle Dyke was one, 
and Cargo (wherein some of the lands were situate,, 
according to some of the witnesses,) another j and 
to those tins case more particularly applied* 

The plaintiff put in, as the only documentary 
evidence of his general right to tithe of hay in 
the parish, the ecclesiastical survey of the 26th 
Henry VIII. which stated the vicar to be entitled 
to tithes of hay within the parish, — ^vicars books, 
contiuning entries of money received for tithe of 
hay, — and variou terriers, noticing that tithe-hay 

Q4 was 
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1^17^ was payable in kind to the vicar, except as to ceiv 
Armstrong ^^^ persons not connected with the present suit« 



V. 

HrWitt 
and othefs. 



[Those vicars books were produced from the 
church'Chest. It was objected by Martin^ that 
they were, therefore, not admissible in evidence 
against the occupiers in support of the vicar's 
claim ; for that as they had not been found in 
either of the only proper repositories * — the bishop's 
register office, or the archdeacon's registry— but 
were brought from a custody peculiarly under the 
control of the vicar, he was not entitled to use 
them in his favour ; and he eited Atkins v. ffat- 
ton (a J and Miller v. Foster^ in the note to 
that case. 

On the other hand it was insisted, that the 
parish church-chest was an authenticated and legal 
repository, and one which invested the document 
with as full authenticity as either of those which 
had been named ; and that such a custody rendered 
terriers admissible in evidence, on which ever side 
of a tithe-question they might be offered ; be- 
cause it is a repository connected with their con- 
tents, accounting for the custody* Potts v. Durant 
(b). Bullen v» Mitchel (cj. 

Richards, Chief Baron. — If this book had been 
produced from the same custody by a plaintiff, in a 

* It was stated by Mr. Calej, tl^t there were three legiti'- 
mate repositories ; namely; the bishop^s registry, the registry 
of the archdeacon of the diocese, and the church-chest \ 
•and to that statement the Lord Chief Baron assented. 

(a) 2 Anstr. 386. (b) 4 6w. 1406. H;!1450— 4. 
(^) Ante^ Vol. IL p. 211. 

suit 
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wit'tD establish a medus, it would clearly be evideiice , ^^^7- ^ 
for kim : why then is it not admissible against him ? Armsteong 
The books contain historical facts connected with v- 

Hewitt* 

the parish ; and what place is so proper fori^the ^nd othen. 
custody of such a piece of evidence as the diest of 
the parish church. The propriety of its custody is 
founded on the same principles as those which re^ 
gulate such questions with respect to terriers. 

The Books were therefore admitted.] 

The depositions for the plaintiff' tended to show 
that the vicar had received the tithes of hay in the 
parish generally, and in the district of Cargo. 

On the other hand it was proved, that neither the 
vicar's, nor any of their lessees, had ever received any 
such tithes for the knds occupied by either of the 
defendants. The persons who had farmed the tithes 
of hay of the parish under several former vicars also 
proved that they had never taken or demanded 
tithes of hay of the lands in question, because they 
did not consider themselves entitled to them; for that 
the last vicar had informed his lessees that the vicar 
was not entitled to the tithes of hay for the lands 
of Cringle Dyke and Burnt Hill ; and one witness 
stated that compositions had been paid for these 
lands to the impropriators for tithes both of corn 
and hay. 

Martin and Barber conteiided, that a sufficient 

prima facie case had been proved by the plaintiff 

. to cast on the defendants the onus of establishing 

a defence 
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. ^^J^y* . a defence by proving either a tide to the tithen 
AHMSTiioye of hay, or an exemption, particularly as thete was lio 
_ ^* one mentioned to whom the tithe of hay has been 
and oUiersi pait . 

Dauncey and PhilUmore, for the defendants. 
Insisted that a vicar was bound to make out a clear 
title befot-e he could call on the defendant to answer 
his case ; that in the present instance the vicar had 
given no proof of perception of the tithes of hay 
from Cringle Dyhe or Burnt Hill farms, for that no 
part of the evidence went to affect th<5i$& kiTds ; 
his case, therefore, resting on perception, failed Sb 
to all such parts as were not shown to have ever pall 
any tithes. There is also evidence of disclaimer ; 
for it appears that the vicars have, on many ocJca-^ 
sions, let their tithes with an express declaratidii 
that they had ho right to tithe-hay. And th^ 
submitted, therefore, that the plaintiff had irtrt 
made out such a satisfactory case as to call on the 
occupiers for any defence. 

Richards, Chief Baron, [having stated the ob- 
ject of the bill.}-i-In this case the vicar is undoubt^ 
edly bound to show his . title, for the comfmon Ift# 
gives him no right, and the plaintiff, who are ht^ 
lessees, stand in exactly the same situation as th^ 
vicar himself. 

The plaintiff is in this predicament : haviqgjio 
existing endowment to [Mt^tie, we must collect 
entittly from the eviden6i6 ef tuage, whether theib 
ever was an endotnttent gi^^ing him the tithe of haj^. 

The 
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The first evideiice is the Eccfesiasdca] Survey, 
36 Henw 8, from nhieh it. appears, that the vicar had arIv sTMm? 
dedmasjbsni ; and wherever that surveyis considered v. 
as evidence, it is no doubt in the nature of an endow* aoA^tothM. 
mcaaL But the ecclesiastical survey, or any other 
ancient document, is not, in poirt of e^ddenoe^ 
equivalent to an endowmaEit or to usage. Then 
there are |Nroduced ive vizirs books, from wUeb, 
at one time^ I thought that there waa a gene- 
rat title showii to be in the vicar, to entitle him 
to dus tithe of hay throi^hoiit the parish, and that ! 
they would be sufficient to authorize me in decidb^ 
tiods case in fkvour of the pla(iBti& ; but we must look 
aft the evidieHee on the othnr side, andithappens, that 
in a court of equity every witness whose ^positions 
i^ipear on paper, is unfertunateiy equally entitled 
to credit^ and so far I have not the means which 
a jury htare of weighing the testimony of one wit*- 
ness against that of another. Now, the nature of 
die present quei^on is not whether theve exists 
any titio in: these deftndiants, but whether the plain^ 
ttffi arv entitiad. It is enough for the defendants 
ta rest their case ofiL* the deniai of the ][^ntiff s 
titibi Fsom the evidenee, I say, the vicar has-t&own 
himsQlf to^be entided^ generally to tithe-hay through^ 
out^ the parish^ yvt firom the sasae evidence I must 
ftiy^thiit l^plaii^kiff hsBt not meide out a title to hay 
ihn every poiKk o£ the perish^ The viaat'S' books am 
strong^ emdeue^ and they ttipport the ecclesiaatieal 
suvv^; bu(btfaeydo^m<iiahosrtb»tt]ae tithes arer due 
tekthft lobac for these ianns, fbv they only diow him 
to be entitled generally, and not to every acre of the 
parish. So &r, the present case diflfers very materially . 

from 
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from that of yesterday (d) ; for therethe evidence wis 
Armstrovo all one way. Then let ns see what is the case that 
„ *- the defendant opposes to that of the vicar. The 
and others, plaintiff admits that there is no evidence of any 
vicar having ever, in fact, received tithe of hay 
of the lands in the occapotion of the defendants. 
In the case of yesterday, the plaintiff had 
constantly received the tithe. Then to meet 
the inference which would otherwise necessarily 
arise from this non-perception^ the plaintiff has 
endeavoured to prove that no hay had been pro- 
duced on these lands worth collecting, but he has 
failed in proving that ; for within the last forty years 
it is shown that the lands produced, good crops of 
hay, the tithe of which would have been well worth 
collecting, and* that is proved by a person whose 
interest it was to collect the tithes. He adds, 
indeed, what seems to me, who am bound to give 
credit to -his testimony, to be certainly a little 
extraordinary, that the vicar had declared that 
they were not entitled to the tithe of hay on these 
pranises. Other witnesses state that there wbs but 
little hay, but none of the witnesses say that there 
WBs none. The evidence for the defendant again 
shows that tithe was never paid for these lands to 
any one ; not meaning that they were exempt, but 
that they paid no tithes to the vicar ; that must be 
taken to be the effect of it. Then in other parts of 
the parish it is proved that tithe of hay was paid to 
die vicar, and that evidence is certainly strong ; but 
such evidence, although it gives great assistance to 

(dj Parsons v. Bdlamy^ aalei p* igo. ' 

the 
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tiie ecclesiastical survey generally, does not carry 
the perception of the tithe through the whole Armstrong 
parish, as it has been truly sidd it was incumbent v- 
on the plaintiff by his evidence to do. and" otiben. 

[His lordship then went into the contradictory 
evidence given as to there not having been a suffi- 
cient crop of hay produced on these lands to make 
the collection of it worth while ; and adverted to 
the positive evidence of the declarations of former 
yicars, that no tithe-hay was due.] 

Then what am I to say to this case, where there is 
thia sort of adverse testimony. I cannot decide this 
cause (as I ^d that of yesterday) as a jury may, for 
I am equally bound to believe the evidence on both 
sides, where Ihere is conflicting testimony. The 
vicar's lessee, who was likely to be acquainted «with 
the extent of the vicar's right, does not demand the 
tithes of hay arising from these lands, because the 
vicar told him he was not entitled to them ; thus 
the actual non-perception is founded on an inten- 
tional deliberate disclaimer ; and then what becomes • 
of 4he suggestion, that the tithe was not worth col- 
lecting« Add. to all this, that some of the witnesses 
a^y, the tithe was not paid to the vicar, because it 
belonged to the AgUonby family. On the whole, 
therefore, although there is no doubt that the vicar 
is entitled to tithe-hay in very many parts of the 
parish, it does not necessarily follow that he is 
entitled to it from these particular lands, from which 
he has not proved any perception. The question 
then is, whether on such evidence I can decide 

this 
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this cause now. There is evidence that no tithe* 

Abmsj^ong hay has ever been paid to the vicar for these lands ; 

V' that the vicars have disclaimed their right to tithe- 

mdoSers, W ^^ these lands ; and that in fact these lands 

were accountable for that tithe to another person. 

Ulider these circumstances I am bound to do (what 

I never will do where I can avoid it,) put the parties 

to the expense of ending this question to be tried 

by a jury. 

Issue decreed^ 



1817. 



fo^Zlie. The Attoknet-General v. Green. 

A maker of IHIS was an information in rem. for the con- 
»le!^heSer demnation of 8,519 gallons of vinegar, and liquors 
a« ^"®|?r» ^' preparing for vinegar, seized by the Excise for being 
or as any other fi?audulently deposited in an unentered place, with 
^"in^' ™*«»* to evade the duty under the 43d Geo. III. 
P«jperly so ch. 69 * Sched. -4, and which had been claimed by 
and applicable the defendant, who was a blacking-manufacturer. 

to the com- 
mon uses of 

vinegar, is The causc was tried before the Lord ChiefBarofif 

dutyofcx^ at' the sittings in Middlesex^ after Easter term ; 
cisc, and the when the jury found a verdict for the Crown upon 

other provi- • 

sions of the the 2d count, charging the article seized to be a 
^r^ li^r preparing for Vinegar. 

to the makers 

and preparers • « Yot every barrel of yinegar, vinegar-beer, or liquors 

sal^!""'*^^ ' preparing for. vinegar, which shall be brewed or made in 

, . \ ^ Chreat BrUam fbr sale, to be paid by the maker thereof, 
It is not , M » r i/ I 

necessary to **^** 
state in the in- 
formation that the liquid was preparingyir. mU t that may be fnved^ 

Jervis, 
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Jertisy on a farmer day in this terndi obtained a 
!pjle to show cause why the verdict should not be AxToaiwr 
s^t aside, and a new trial had, on the ground that GmnAh 
i;^ ought to have been stated in the count to hav^ Gmv. 
been vinegar preparing Jbr sale, according to the 
42d Geo. III. ch. 93, sec. 17, 

[Wood, Baron. — It would be sufficient to prove 
that it was preparing for vinegar for sale.] 

Another gtx)und was, that the liquid seized was 
preparing for blacking, and not for vinegar. 

It a^)eared by the Lord Chief Baron's report to 
have been in evidence, that the defendant, in his 
trade of blacking-maker, made and used a cert^n 
li^ui4 (frequently sugar-water, as it was called, and 
coppers-wash), which was in point of fact, vinegar, 
or at least, a preparation for vinegar, mixed, how- 
ever, with oil, and lamp or ivory-black, and other 
ingredients calculated to make blacking ; that be- 
fore i,t could be used for that purpose it must 
become vinegar, and was made so by being exposed 
to the sun and air — that vinegar might be so made 
of those and many different materials, and that the 
liquid, which was the subject of the present infor- 
matiw, was good vinegar, when it had deposited 
the other materials which had been mixed with it, 
by standing for some time. 

I)aunceys Clarke j and Wal^ton^ now showed 
cause. They submitted that the sole questioiiy 
which was one of law, was, whether it were neces. 
sary to bring the defendant within the purview of 

the 
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181 7. the several acts of parliament on the subject of the 
Attorney duties of excise on vinegar, to show that the liquid 
General was preparing for vinegar , to be sold as vinegar i 

Green. ^^^ ^''^^y co^te^^^^ ^^^^ 1* was not ; for if it were 
vinegar, and sold, it would be sufficient, whether it 
were sold as vinegar, or as blacking, or any thing else» 
provided the liquid was in point of fact, vinegar. 

They then adverted to the several statutes ou 
the subject, beginning with the 8th of Anne, ch. 9, 
sec. 4 & 5 *, for removing doubts as to the duty 
being chargeable on makers of pickles, md ex. 
pressly exempting the makers of- whit^ lead, and 
white lead only, as showing what was intended by 
the legislature as to who were liable ; and by de« 

• ** And whereas it may he doubted whether such persons 
as make vinegar, and use the same in the preparing or making 
^f pickles for sate^ are vinegar-makers within the meaning ^ 
this and the other acts relating to the duties upon vinegary 
it is hereby declared, That from and after the commencement 
of this act, the vinegar so made and used }s and shall be 
liable to the duties by this act, and the former acts, wherdby 
the duties on vinegar are imposed; and the said persons 
shaU, to all intents and purposes, b^ deemed and ^en ta 
be the makers of vinegar for sale, within the meaning of the 
same acts, x 

it ^r«vided always. That nothing in this or any other act, 
shall extend, or be construed to extend, to charge with this 
or any other du^, such vinegar as shall be made by the 
ipantt&ctuicers of white liead only, and used and consumed 
by themselves, in the making i^nd preparing the same, and 
to no other use whatsoever; nevertheless, such makers of 
vinegar, so used in the preparing of white lead (in case they 
shall sell or deliver out any vinegar whatsoever by them • 
made, to any person or persons, or employ the same for any 
other use,) shall from henceforth be chargeable with all. 
duties payable to her Majesty by vinegar-makers, fpr aU 
vinegar by them made or to be made." 

daring 



I 
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daring that white-lead makers shall be exempt ; it ^ ^^^T^ 



not only shows that vinegar in any shape is liable, ATToawat 
but that no other article made with it is favoured General 
but white lead alone* Griex. 

JerviSf Lawes^ and Nolan^ in sapport of the 
rule, treated the question as one compounded of 
law and fact; and contended that the evidence did 
not bring the defendants within the act ; the words 
expressly imposing a duty on liquor preparing for 
vinegar for sale ; whereas the acid in question was not 
preparing for vinegar, but for blacking ;— -not for the 
common purposes to which vinegar is applied, but 
for making a commodity which could not be con- 
sidered or used as vin^ar for culinary and other do- 
mestic purposes. Such was the distinction taken by 
the statute of Atme (an. reg. 8, ch. 4,). There the 
vinegar, used as such in pickles, was declared i;o be 
liable, but that the vinegar used not as vinegar, but 
for the purpose of making white lead, was not. The 
acid used by the defendant would never have* been 
sent into public as vinegar, or sold as such. The 
statute of 10 & 1 1 fFill. 3, ch. -si, sec. 11, on the 
same subject, speaks of " liquor proper for making 
vinegar found in the possession of a vinegar-maker." 
The duty, therefore, is only to be taken from the 
vinegar-maker, and that while it is in a state of 
preparation for vinegar. All the acts on the subject 
apply to common vinegar-makers, who prepare that 
commodity for sale ; and they insisted, that this de- 
fendant was not to be considered as a vinegar- 
maker, or as having a preparation for vinegar in his 
possession, within the letter or policy of any of those 

VOL. IV. H acts 
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1817. mcU of parliament; and that ao to construe these 

Attorneie statutes would he injurious to the commerce of the 

GxvERAL country. 



Grssn. 



Dauncey having replied ; 

Richards, Chief Baron.-^l am glad that this 
question, which is certainly an important one, has 
been brought under discussion. It appeared to me 
^t the trial, that the Crown was entitled to a verdict 
in case the jury should be of opinion that this liquid 
was, in point of facl^ vinegajr* <^ ^ preparation for 
viqegar for sale, of whatever materials it may haye 
been made j for it is immateiaal whether it were 
made of malt, or sugar and water,, codpers-waah, or 
of any other article } for in either case it would be 
equally within this aQt of parliamenit. 

Vinegar, as the witnesses said> is a. necessary in- 
gredient in making blacking ; and being so, this 
liquor was no doubt, while undergoing fermentation, 
a preparation for vinegar, and was actually so pre* 
paring when found. Tlie sii^le question was, whe- 
therany such liquid, whether preparing for vinegar, 
or having become vinegar, was chai^able for the 
duties, unless intended to be sold as vinegar ^ and I 
think that if sold as blacking it h within the act. 

As to the liquid being vinegar, and having been 
made for sale, that was clearly proved ; and according 
to the evidence of the officei;:, if it had been found on 
the premises of a vinegar-maker, it must havepaid.the 
duty, and so it would if it had been sold to Green. 

Then 
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Then it becomes umieoessary to take into con- ^817. 

mdeiation the object of its ultimate appliqition ; for j^^torhbt 

if it be liable to duty at all, tt is lidble during the GximA& 
time that it is in preparation. 



Gaxftir. 



The present question is, wheth^ the defendant 
nudsLing this f^r sale not as Tin^ar, but as blacking, 
is chaogeable with the duty. No doubt, for making 
vinegar, if not for sale, but for domestic purposes, he 
would not be liid)le. The 4th section of the Sth of 
Anne was introduced to remove doubts Which had 
been entertained as to whether TiB^;ar used in mak- 
ing pickles was lidde; but the next clause, dedariAg 
ihat die act shall tu)t be cdhstrued to extend to 
makers of white lead only^ is very material ; for the 
woed ' only' is sm expiesa exclusito of all other ex« 
emptmts — [His lordship read the 4th and 5th sec- 
tions}^ After comparing these two clauses, itse^is 
knpOBsflble not tassy that apersonin the situation of 
tins defendant is liable to the duty* He does not 
indeed; it is true, call himsdf a maker of vin^ar, but 
» maker of blacking ; hut die question is,, whether he 
h not a vinegar-maker in &ct. It was ufged, that 
he did not sell k as vinegar,, but as Uadung*. 
But he makes the viliegar,'alid be scUs it, no mat- 
ter "under what denomination, in &ct, this very 
(terson once entered his premises, and was chained 
^th and paid the duty. In point of £aw, I am of 
(^pii&(m that the direction was ri^ ; for it was a 
question altogether for thd jury; and aa to the 
^ideUce tihare was not the least doubt. . 



». ., 



M 2 Graham, 
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'<jriiAHAM, Baron. — In order to sustain this ver- 
Attorney ^^'> ^* '^^ necessary to show that this liquid was a pre- 
GxKXR AL paration for vinegar for sale at the time when it was ' 
Gasen seized. I have, certainly, I acknowledge^ had con- 
siderable doubt whether the object of the duty was 
not vinegar properly so called, intended to be used 
as vinegar for the accustomed purposes of that ar- 
ticle in life, and it occurred to me primarily that it' 
was. There is no doubt that vinegar may he made 
in' various ways, and with different materials^ and it 
seems to be applied to many other purposes than its 
principal one, and among others for the making 
this article of blacking ; and if an inferior sort oF 
vinegar, calculated for making blacking only, would 
be liable to duty in the hands of a vinegar-maker, 
I see no reason why it should not in the hands of a 
blacking-manu&cturer ; and if so, the mixture of 
other ingredients protecting it,'is an idle notion. The 
act does not look to the sale as in the form of vine- 
gar only; and the arguments of the Crown, drawn 
from the statute of Anne^ as it regards the makers 
of pickles, are fair ; but they leave the other ques- 
tions open. With regard to white lead makers, that 
statute is express; but it is strictly confined to that, 
and therefore it ^ould seem that all other persons 
are liable. Suppose, a distiller buys immense quan- 
tities of vinegar for distillation, it must pay the 
duty. So if finding it cheaper, he makes it, but 
«ot to sell as vinegar, but as a refreshment com- 
pounded of it, he would still, I take it, be liable. 
This may perhaps be a very inferior kind of vinegar, 
hut it is vinegar ; it is made by the defendant, and 

he 
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he sells it as blacking. I am therefore of opinion 

that he is within the act» Attorney 

General 

Wood, Baron.— I do not mean to differ from grkm. 
my Lord Chief Baron, and my brother Graham^ 
but to express some doubts which I have had on 
this question. 

« 

I confess^ it strude me that the meaning of the 
act was, that the liquid should be made vinegar, in 
the common sense of the word, and sold as such ; 
and as it is a penal law, I doubted whether it 
ought to be extended beyond the letter. But this 
waa vin^ar^ no doubt ; and if the jury had thought 
that being sold under a different denomination, as 
blacking, was a pretext merely, it w.ould have been^ 
a fraud, and the verdict could not have been other- 
wise ; but there being no question of fraud in this 
case, I had considerable doubt on it : but notwith- 
standing those dottbts, I da not mean to dissent in. 
this case from the opinions already expressed. 

GARROw,JBaron, of the same opinion. — I think 
this verdict may be supported on the broad fact of 
die liquid being a preparation for vinegar, not to ■ 
be used as vinegar, but to b&«old a& blacking. Our 
attention has. been^ called to the necessity that this 
liquid should have been intended for sale as vinegar, 
in the general aqpeptation of that word; but I do 
not think that at all necessary to bring the defend- 
ant within the statutes. [His lordship then adverted 
to the statute of AnneJ] What is the principle 
which should exempt a blacking-maker more than 

It 3 a makers 
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>^^7' a maker of pickles? and an expreis enaetmeitt 

Attorney App^^u*^ ^^ ^^^^ ^^^ thought necessary to exempt 
GzNEiiAL white-lead makers. 

Greek. t , i . ^ , 

This person formmy bought vmegar for the 
same purpose, and if that was not protected from 
the duty, the ultimate application of it is not to be 
taken into consideration. As to any ai^gument 
arising from favouring commerce^ even if blacking 
were an article of considerably exportation, that ia 
not a topic for guiding our judgment, whatevw 
weight it might have in another place. It iqppears 
to me that the direction and verdict are quite right, 
and that therefore the rule must be discharged. 



Fer Curiam^ 



Rule dischaiged* 



ntm 



Sift June, 



BEniKcrroN t;. Southali^ 



TheCourtre- JeRVIS now showed cause against a rule ob« 
?acti!'an?to Gained by Puller ^ for setting aside this award &r t set- 
be distinctly tliuff the differences between the parties in certain 

stated, meases ° ^ 

of setting 

aside an award | and a denial of any such is conclusive. 

All the witnesses of the party against whom the award is made lauat lave 
been examined, and in his presence, or it will be a ground for setting the award 
aside j but that mutt be mane ckarly to appear. 



^fc<cr/9 if it be not necessary to show that such etamiiutton was* in point of 
fact required ; or whether a witness^ haying been named u to be exammedi be 
not a requisition. 

matters 



\ 
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matters of mutual aecount, on affidavits^ the' short 
tubstaace of which was» that the parties having met Bkdivotoit 
<m the 5^ of Aprils a postponement to the lath, v- 
at the k^tAACe 6f the plaintiff, w^ agreed on ; that ^^"^"^^■^ 
<MI that day 4^ witness ^f the defendant having been 
examined by the luMtrtttor, (a private persmi,) on 
the part of the pkdijftiff, in the absence of the de- 
fendant and ^ his attorney, (09 Saturday^ the 12th 
Aprils) it wa# agreed th^t he should attend again 
to be eiicAaikied) on oath if requiredr-as well aa 
certain other persons mentioned on his part, whom 
he proposed to examine as to certain items added 
to t^ plaintiff's bill nnce the delivery of his bill 
of paificulars j'— that, subject to that arrangement,, 
tike r^erenee was proceeded in, and closed for that 
day ; — ^that none of the plaintiff^s witnesses were 
examined by the arbitrator in the presence of the 
defendant oi* his attorney, so that he had had no 
opportunity of . cross-examining . them ; and that 
on the ^/om^i]^ fdlowing, (the 14th,) the arbitra- 
tor, notwithstan^ng, made his award at the office 
of the attorney for the plaintiff, giving a balance 
in ftfow of the plaintiff, Whereaa it was said it 
shduldiuwe be^a in favour of the defendant^ and 
partiality towatads the pkinttff vraajuggested. 

Affidavits were n#w read on the part oi the 
plaiittiff^ The arUtntor swore, that he adjourned 
the me^ing^of the 5tb Apif^il m consequence of 
the defendant having brought in a larger account 
than that of the plaintiff, as delivered under the 
Judge's order, for a delivery of particulars ;-^that 
one of the plaintiff's witnesses having come a long^ 

R 4 ^^y> 
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^^^y* , way, he examined him then to save expense j — that 



Bkdingtox ^^ th^ meeting on the' I2th, the plaintiff, hi» 
v« attorney and witnesses, attended at ten in the 

South AXfii 

morning ; but as the defendant's attorney did not 
attend till two hours afterwards, : he examined the 
witness alluded to on t?ie part of ike pl(dnUff\ — 
that on the arrival of defendant's attorney, he 
examined both the plaintiff and defendant and 
several witnesses on the part of the defendant, 
which lasted till five o'clock, when he considered 
the evidence on both sides closed ; — ^that the bonds 
expiring on the 15th, he made his award on 
Monday J the 1 4th. The affidavit of the plaintiff '« 
attorney corroborated the statement of the arbitra^ 
tor, and denied that any agreement was made on 
. the 12th of April for examining any other wit- 
ness on a future day. 

• 

Richards, ChitfBaron^ having gone throi^h 

the circumstances, from which his Lordship said, 

that in his view, though the affidavits on both 

sides were very inconclusive and deficient, it 

appeared to be clear that the defendant's witnesses 

had not been examined ; held, that the arbitrator 

was bomid to examine his witnesses, and in' his 

' presence ; and that not having done so the award 

i ought not to stand. As to the other fact, of an 

; arrangement to examine them on a future dhy, that 

having been denied, was put out of the question. 

Graham, Baron, was of opinion, that as no 
corrupt partiality had been established against the 
arbitrator's character, the Court were bound to pro- 

^ tect 
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tect him in the course of his duty ; and observed^ that , ^.^^7* 
the fact of the defendant having been surprised was Bedingtok 

not fully made out, as it was not stated that he ^ ^- 

• !_• -^ 1 1 • 3 ai South ALL. 

was prepanng his witnesses when he received the 

award. 

Wood, Baron* — It certainly strikes me in 
the same way ; and I think there is not sufficient 
ground for setting aside this award. The circum- 
stance of further witnesses being agreed to be 
examined on the part of the defendant, is denied, 
and that is therefore out of the question. Had 
the witness been distinctly required to be examined 
before the award was made, the arbitrator ^^ould 
have done wrong ; but that is not made to appear. 
It is not stated that any such requisition was made, 
either on Saturday or on Monday^ or that the 
witness had been prepared j and it is not enough 
to induce a Court to set aside an award, that it is 
stated loosely, that some of the party's witnesses 
were not examined, or in the party's presence. 

Garrow, Baron. — It is quite true that Courts 
of Justice should give their support to judges of 
the party's own choice ; and holding this judge of 
a domestic forum by no very strict rule, it is quite 
clear that this award cannot stand. It is not denied 
that one of the witnesses meant to be examined 
on the part of the defendant, nnderwent a long 
examination on the part of the plaintiff, in the 
defendant's absence ; and it does not appear that 
he was. ever again examined afterwards ; and he 

might 




BSDINGTOK 
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might have been examined on the Af one/^y, and 
then the award wotdd haVe been good. The 
0. arbitrator was bound to have appointed a day for 
SouTHALL* ^ jj^g examination of the witness,' otherwise the 
award could not have been expected, and must 
have been a surprise ; it is not to be supposed that 
an arbitrator will proceed to make his final arbitra- 
ment before the witnesses named to him have been 
examined, and therefore a formal requisition that 
he might be examined is out of the question. In 
the mean time, however; he finds his way to the 
office of the plaintifi^s attorney, and there makes 
his award. It seems to me, too, to be quite clear 
that he was making preparation for examining this 
witness throughout. — The decision therefore was 
tx parte ; and however justly an arbitrator may 
decide without hearing all the evidence, it can 
never be satisfactory. The plain, short objection 
is, that this arbitrator has disappointed the party. 

« 

Rule discharged- 



The 
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The Attorney General t;. Hortoh. 



1817. 



Friday, 
V. CrOTHALL. t9tk June. 



It 18 not a 

Verdicts having been ^ven for the Crown, gg/^^J) 
on the trial of these informations, against the de- where an in- 
fendant^ for smuggling into ^on^u^Tzp/ion a large pi^dnz'to 
quantity of their Jtshery-SBlt^ contrary to the JlSc^of ^ 

3S GeO« 3, ch. 89 ; \ . of Psa-liamcnt, 

describes it 
, as intitled an 

Jetvis now moved for a new trial, on the ground ^^ (*^-) f^^ 

, ® repealing du- 

of a variance between the information whidlif* pro- ties on salt, 
fessed to set out the title of the act .of parl&ment b^^s ^fccoT' 
under whi«h this proceeding was instituted, ahd the ". '^f?* "t 

. ^ A ^ X • i^ - . • tb« title being 

true title of the act-«-the information statmg it to $;in fact) 
be intituled " An Act for transferring the manage- wordsj'wTth 
** ment of the salt duties to the commissioners of the exception 

, * , Or naving the 

^ Excise, and for repealing the duties on salt, and word ;</i&m- 
** thedrawbacks,allowatices, and bounties *Aer<?07i," o?«/i^^?' 
the act having it ** thereout** (and adding) " and (aad adding) 
*^ for granting other duties, drawbacks, allowances, grantin^other 
« and bounties thereon/' «SXri 

the condud- 

Another ground of objection was- taken to the the same. 
evidence against the defendants, not amounting -^^f"^*^ 
to proof of the particular oflfenee charged by the in a f^^ 

curer*s stock 
offish-salty 
tnd of his cart being found in the act of carryins; salt from his herring-hang, 
under a misrepre^ntation of the contents, and otDer suspicious circumstances. 




11th 
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i>ith count. The allegation was, that the defend-- 

ATTonNSY ^^^ being a fish-curer, &c. and having a quantity 

General of salt delivered to him free of duty, according^ 

HoRTOK ^^* ^^ hejbre <§tr. deliver to certain persons^ to 

Ac. the Attomejf General unknowt^ not being Jish- 

curers^ &c. a great part, to wit, 3,000 pounds weight 

&€• contrary, &c. whereby, &c. 

fl 

The evidence was, that the defendants had given 
money to the officer to put down in his specimen- 
paper, a greater number of barrels of herrings as 
branded, than he had in fact branded \ that having 
communicated that to anotiier officer, they took 
measures for detecting him in defrauding the reve* 
nue«. On going to weigh the defendants stock of fish- 
salt, they foimd none, at a time when he ought. to 
have had 121 bushels* and 16 pounds. On the 18th 
Nov. the officers observing the cart and horses of one 
of the defendants at his herring -hang, and conclud- 
ing that it was there for the purpose of smuggling 
away salt, turned off, and waited till the cart was in 
motion, when they came forward with some soldiers, 
whom they had procured in the meah time, and 
inquiring of the men who accompanied it,, what they 
had in the cart, they said *^ seed wheat.'' They then 
proceeded to search the cart, when the men ran away, 
and they found that it contained five sacks of salt, 
which they seized,, as well as the cart and horses. 

It was objected, that whatever other offence such 
evidence might prove the defendants guilty of> it 

* A bufihel weighs 56 poundt. 

afforded 
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aGbrded no proof of the illegal delivery of the de- 
ficient salt, as charged in the count. 

But the Court were of opinioui that taking the 
whole of their various transactions together, it was 
a proper question to be left to the jury, and was 
proof sufficient to sustain their verdict, finding that 
the defendants had illegally delivered the salt, 
charged by the information to have been smu^led 
into consumption contrary to the statute. 

As to the other objection, they held, that the 
variance was not such a one as was so fatal to the 
information as to entitle the defendant to have the 
verdict now set aside, and therefore, the rulf was 

Refused. 
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1817. 
^ . ' 

Attoritey 
Gerkrai. 

HoETOH> 

Ac. 



Butts 
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Wtdmtdaifj Butts and others v. Bilke and another. 

£vKb-^^ The plamtafe,— who were the assignees of iifcr- 
tdned his cer- andcT Gcddes and Thomas Milliken, under two 

tificate under .. /•i^i ^yji 

a joint com- Separate connnissiom of bankrupt, (and also aa- 
l^nrt hh^^'* signees^ of George Geddes, A. Geddes, and T. 
andothen^s MilUkerij under a subsequent jomt commissian 
wheTsuTnga against all three of them,) and George Geddes^ 
t^r^mi (^o were ali three formerly partners in trade, and 
controyerting joint owners of the ship Saii/r,) — brought this ae* 
the commTs^ tkm of trover j^ainsfe the deftfndants, (the sheriff 
ShJg^'Lw ^^ Surrey, and a judgment-creditor,) to recover 
tageofits the ship Satyr f which had been seized by the 
aglSst'sach sherifl^ under aJieriJaciaSy at the suit of the other 
•trangcr,be. defendant. 

tween whom 
and the plain- 

Sd^J^it? "'' Th^ ^^^ ^^ *"^d at the Surrey Lent Assizes^ 

1814, before Thomson, Chief Baron^ when it 
ther« joint having been objected, on the part of the defend* 
•uS^ut ^"' ants, that George Geddes, being a bankrupt, and 
against three having therefore no property in the ship, had no 
ing two' pre- right to sue the defendants in this action of trover, 
VomlS^"" the learned Judge held, that as the plaintiffs had 

a£;ain8t two of 
them, is valid 

in lanv as against the third, and whether the assignees appointed under the 
two farmer commissioners, (who were also assignees under the iast») can maintain 
an action of trover to recover property of such third person jointly with him $ or 
whether it be absolutely void at law, so that the person who is the object of it 
cannot so join in the action: or whether such subsequent commission be merelv 
voidable^ and suspends his right to join till the former commissions are established, 
or the laat superseded ? 

The Court wiU not infer, or take notice of, any fact, not expressly stated to 
have been fbvnd by the jury, in an argument on a speciid verdict. 

bound 
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bound themBelves by the third joint commission, ^^^7* 



they could not therefore maintain the action^ and Butts 
accordingly nonsuited them. and others 

Bii^i 

It was moved, on the part of the defendants, and another. 

that that nonsuit might be set aside, and a new 

trial granted, on the ground that the action was 

maintainable by G. GeddeSy notwithstanding the 

conunission of Ininkruptcy against him. — The rule 

having been granted ^ 

1814. 
Nolan, Comt^Tif Gumey and Bqlland, for the *" "^ ' 

defendants, now showed cause. T%e»da^, im. 



They contended, that as these three commis- 
aons could not ' stand tc^ether, the two separate 
commissions were superseded by the third joint 
commission ^ and that, as by that commission the 
property of Geddes in the ship had b^en divested, 
he had no longer any right or title remaining 
in him on which he could support the present 
action. 

« 

They submitted, that whatever might be the 
practice In regard to concurrent commissions, se- 
veral months having intervened between the two 
separate commissions and the third joint commis- 
sion, precluded all argument on that ground in 
favour of the former, in the present case j^ — ^that 
pending the prior commission, the last might per- 
haps be voidablty and by taking the proper course 

* For the facts of the case, see the special verdict^ infira^ 
pp. fl5o to 354, 

it 



Wednetdagt 
Iblh June. 
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it might have been annulled^ but that had not 

Butts ^^ ^^^^ i ™^ ^^^ ^^^ assignees under each comm- 
and others mission are the same persons, and must therefore 

BiLKE necessarily be estopped from controverting the 
and another, validity of either of the commissions ; and so as 

to GeddeSf who had acquired his certificate under 
the third commission, and was therefore precluded 
from denying its legality. So far has the doctrine 
been carried of a bankrupt being bound by a' 
commission to which he has submitted, that, as 
was observed in Haviland v. Cook (a), by Lord 
Kenyofij even in the case of a fraudulent bank- 
rupt, capital punishment was inflicted for con- 
cealing part of his effects, because the person 
himself had submitted to it. 

They then submitted, that, according to the 
practice, joint commissions were preferred in Courts 
of Eq^iity, as they were more efficacious, both on 
account of their more fully reaching, and more 
satisfactorily distributing, the bankrupt's effects 
among all the creditors ; — that in the present case 
it was quite clear that all parties interested had 
assented to the subsequent commission for the 
benefit of all, and beneficial arrangements should 
be supported, and particularly in cases of bank- 
ruptcy ; — and they observed, that it appeared from 
all the cases, that the Chancellor had the power to 
supersede a former commission, and suffer the sub- 
sequent commission to stand, all of which was in 
Courts of Equity mere matter of arrangement ; 

(a) 5 T. R. 6sQ. 

and 
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AUd therefore until the other commissions were , ^^7^ 

formally superseded, any one was as much in forcQ Butts 
as the rest. Thus in Lees^ ex parte (b)y thfe and other* 
Lord Chancellor, (afler adverting to the iucon- Bilm 
sistency of the decisions, which hold, that a and another. 
bankrupt uncertificated has no property, yet may 
acquire it by action, declaring at the same time 
that they are settled points, and cannot be dis« 
turbed,) refused to supersede a secdnd commission 
against an uncertificated bankrupt, holding that it 
was discretionary in the Court whether they would 
supersede the second commission or not, where 
the second was sued out a long time after the first ; 
and in ex parte Crew (c)j the Lord Chancellor 
said, ." We are now in the habit of supenieding 
the one or the other, as may best answer the ends 
of justice/* In Proudfqot, ex parte (jd)^ also, the 
Chancellco* (Lord Hardmclze) refused to super- 
sede a second commission. 

They anticipated that many cases would be cited 
to show, that where a subsequent commission was 
sued out against a bankrupt, pending a former, it 
was void ; but they submitted, that the present was 
quite distinct from any of those, from the circum- 
stance of there having been no' previous commission 
against George Geddes ; and that, therefore, as to 
him, the doctrine for which those cases would be 
cited did not apply; for as to him, there was clearly 
some property not diVfested under the former com- 

(b) i6Ves.473- . fO i6Ve«. 837. 

(4) X Atk. i254w 

VOL. IV. s missions, 
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^817. missions, on which the subsequent joint commis-: 

Butts ^^^^ might operate ; and, therefore, the principle 

and others on which all those cases proceed — that there cask 

Bilks ^^ ^^ effects belonging to an uncertificated bank* 

and another, rupt, SO that a subsequent commission mu9t be 

nugatory — could not apply herej and the result 
q£ all those cases furnishes the distinction of sueh 
commissions being merely voidable. 

Qn the whole, they submitted, that the second 
commission was at most merely voidable, and not 
void ; — that, until it was avoided, it remained in. 
force, at least so far as to take away from the per«» 
son who was the object of it the right of maintain- 
ing, in a Court of Law, such an action as the 
present; — and that if any thing further were 
wanting to defeat that right, his having conformedy 
and obtained his certificate under that commission,. 
would, as to himself, completely preclude him» 

Dauncey^ Marry att^ LwweSy Abbott^ and Toddy ^ 
for the plaintifis, insisted, that whatever might be 
the doctrine in equity, in law, the third conunissioii^ 
pending the former, was a mere nullity as against 
all the parties; and to all intents and purposes 
absolutely void ;— that as to the two partners who 
had been declared bankrupts under the separate 
commission, and who had not under those obtained 
their certificates, the third commission was clearly 
null and void ; for there could be no pn^rty in. 
them on which a subsequent commission could 
attach. If, therefore, it be void in part, it must be 
void entirely ; if v<Hd against any one, it must btf 

void 



i 
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Toid against all ; for whether a commission he to 

be considered in law as an action, or an execution, gj^^^ 

it is an entire proceeding, and cannot be good in and others 

park, and bad in part. If either of the persons in ^i^',^, 

a joint commission be an infant, or not in trade, and another. 

&c., the commission cannot be proceeded in against 

any of the others. Ea^ parte Martin (e). 

[The Court here intimated, that holding the joint 
commission valid would contribute more to effect . 
justice between the parties in such a case, for other- 
wise, they inquired, how is a joint creditor to prove 
his, debt under the separate commission? And they 
observed, that under a joint commission separate 
effects might be seized, but not vice versd ; and 
that if the last commission were void, the creditors 
would have no remedy against Geddes ; for in such 
a case the Chancellor could not interfere, because 
he could no^ give effect to a void commission. And 
they suggested that a subsequent commission might 
possibly (as it had been put in argument) be 
good against all three, as operating on the pro- 
perty of the third party not affected by the former 
commission.] 

It was then urged, that the course in such cases 
was to give effect to the last, by the Chancellor 
regularly and formally superseding the first — that 
until that were done the first would be in force, 
and the last must therefore necessarily be nugatory ; 
and therefore it is never required to be actually su- 
perseded as the first is. And they pressed the dis- 

(e) 15 Ves. 115. 

s 2 tinction 
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tinction already taken of the eflPect of a subsequent 
g^'^^g commission, pending, apriori^ in a court of law cour 
and others tradistinguished from what might be done in a 
B LKB court of equity, where a power of arrangement in 
and another, such cases is. inherent, and may be exercised at 

discretion, so as to cope with the legal difficulties 
of the case. However courts of equity may be 
disposed to favour joint creditors, in law they are 
equal ; and. in courts of law no argument can be 
drawn fr^ hardship or inconvenience. 

The reason and princfple of the rule too, they 
submitted, were strongly in favour of a commis- 
sion against an uncertificated bankrupt being in 
all respects a nullity ; and it would be dangerous 
if it were not so, as otherwise such a person might 
be a second time subjected to all the perils of 
the bankrupt laws, for no object, and without a 
shadow of benefit to the creditor. 

As to the argument that G. Geddes, by having 
taken the benefit of the commission issued against 
him, was estopped from denying the validity of that 
commission, that is founded on a misconception of 
the nature of estoppel, as defined by Lord (JokefeJ^ 
who says, that * every estoppel ought to be recipro- 
^ cal, that is, to bind both parties ; and this is the 
* reason that, regularly, a stranger shall neither take 
' advantage, nor be bound by the estoppel/ Here 
there is no such reciprocity as is so held to be neces- 
sary to* every estoppel. But if they were estopped 

(ej 7 Inst. 35a, b. 

from 
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from denying the assignment on the certificate, &c. ^^^7- , 
they would not be estopped from saying that the Butts 
commission was null and void. At all events the ^^ others 
Court would not be estopped from deducing the Bilke 
inferences of law from the statement of the facts, ^d another. 
That the defendants are not estopped, is quite 
clear ; and if they are not, the other parties cannot 
be. 'Lord Coke also says, ' where the veritie is 

* apparent in the same record, there the adverse 

* party shall not be estopped to take advantage of 
' the truth ; for he cannot be estopped to allege 

* the truth when the truth appeareth of record.^ 

[Graham, Baron. — My difficult) is, that if 
we, a Court of Law, declare this third commission 
void, the Chancellor may hereafter, to meet the 
justice of the case, pronounce it valid, and make 
it the groundwork of all his future proceedings 
under the bankruptcy. 

Richards, Baron. And if he should super- 
sede the first, it would make the other valid, even 
in a court of law.] 

The Chancellor cannot direct the opinion of a 
court of law, but he may prevent the effect of 
it from working a prejudice to any of the parties 
to the proceeding, by controlling its operation int^ 
partes. 

In mipport of the doctrine^ that there coiild be 
no valid commission, they cited the following cases • 

S3 In 
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^817 In Martin v. O'Hara (f)y it was held by Lord 

Butts Mansfield and Mr. Justice BuUer, that a second 

and others commission against a bankrupt, pending a former 

BiLKK commission, was void, because he is incapable of 

and another, trading or contracting for his own benefit, and all 

the property he acquires belongs to his creditors } 
therefore a second commission could have no ob- 
ject, and would be idle and nugatory. So in ejp 
parte Martin (gj, the Lord Chancellor held^ 
that a second commission against an uncertificated 
bankrupt could not be maintained ; and there, too^ 
it was decided, that a subsequent joint commission 
against the bankrupt and another person, could 
not be sustained against such other persoii, because 
it would not be good against the bankrupt, which 
is precisely this case; and leaves no foundation for 
the distinction taken between a void and voidable 
commission. — They also cited to the same point, 
Cookj ex parte (h)^ Rhodes^ ex parte (i)f Crew, 
ex parte (k) and Brown, ex parte (I), Mason 
and others, ex parte (m). 

To establish the point, that if a joint commission 
of bankrupt were not good against any one of the 
parties named in it, it would not be a valid com- 
mission against any of the rest, they again cited 
the case ex parte Martin, from 15 Ves. {ante\ 

(f) Cowp. 8-13. (k) 16 Veil. 337. 

(g) 15 Ves. 1 14. (See Amb. 630.) (I) 1 Ves. & B. 61. 
(h) 2 P. W. 50Q- (mj 1 Rose's B. C. 
(ij 15 Ves. 539. 423- 

and 
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md Fkmer and others v. Herbert (nj^ where a ^^^7- 
witness was ' rejected by Ryder ^ Ld. C. J. as in- Butts 
campetent, on the ground that he, having obtained ^^ oiy^sm 
his certificate under a commission of bankrupt bilke 
against him and the drfendant, was interested to ^^ another. 
support it, which he would have an opportunity of 
doing, by proving what was necessary to the bank- 
ruptcy of the deftmdant ; for if the commissioqi ' 
were not good against the defendant, it would be 
be void against the witpess, when his certiiScate 
would be void, and he would in consequence be 
again liable to his debts. 

On such arguments, they submitted that the 3d 
commission was a nullity, and that therefore the 
right of the plaintiff, George Geddes^ to bring and 
maintain the present action, was not affected by it. 

Cur. adv. vult. 
The Court having taken time to consider the . ^^'^ . 

case ; Wedneutay, 

t9th June, 

Thomson, Chief Barony now stated, that as 
the Court considered the question one of great diffi- 
culty and importance, and that as the objection 
resting on the point of, whether the third com- 
mission was absolutely void, or merely voidable, 
ought to be well weighed, as it was clear, from 
many of the cases, that the Chancellor frequently 
gave eflbct to such subsequent commissions, by 

(n) 3 H. BL 979. A. 

5 4 superseding 
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supersediflg the first ; the Court were of (^Inioti, 

that the cause had not gone on far enough to de- 

and otheri velope the merits, so as to enable them to pronounce 

BiLKG ^ conclusive judgment ; and that, as the question 

and another, required the utmost consideration, all the facts 

ought to be put on the record, for the purpose of 

receiving a solemn determination. 

The cause was accordingly sent down i^ain, and 
was tried before Mr. X Chambrey I^nt Ass. 1815* 
when the facts were brought before the Court, on 
the following special verdict, finding, 

* That George Geddes, Alexander Geddes, and 
Thomas Milliken, in the year i8og, were co- 
partners, and as such jointly carried on the bosi- 
ness of merchants, and sought their trade of 
living by buying and/ selling, and were also joint 
owners of the within-mentioned ship, a vessel, 
called the Satyr ;' 

' That whilst they continued in co-partnership, 
and were joint owners of the said ship, the sud 
Ale^rander Geddes and Thomas MHUken, on the 
a2d day of J«nc, in the year of our Lord 1809, re- 
spectively became bankrupts, within the true intent 
and meaning of the several statutes now in force 
concerning bankrupts ; and that on the 24th day Of 
June, in the same year, separate commissions of 
bankrupt, under the Great Seal of Great Britain, 
were issued against them, the said Alexan^ 
Geddes, and Thomas Milliken, upon the petition 
of John Fisher^ to whom they, together with the 

said 
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said George Geddes, were then, and at the time of ^^h- 
their beconung bankrupts, indebted in the sum of Butts 
450/., and under which commissions they were andothen 
respectively duly found and declared bankrupts by bilkb 
the commissioners named in the said commissions, and another, 
and to which commissions they respectively sur- 
rendered themselves ; and the plaintifis, John Butts, 
William Hardy, William Tate, and Thomas WiU ' 
kinson, on the eleventh day of July, in the year 
aforesaid, were duly chosen, and at the time of 
the commencement of this action were assignees 
of the estates and effects of the said Alexander 
Geddes, and Thomas Milliken, and thereupon, on , 
die s^d 1 ith day of July in the year aforesaid^ 
two several assignments -of the said estates and 
effects of the said Alexander Geddes and Thomas 
MilUken, of which they were possessed or entitled 
unto, either alone or jointly with any other person 
or persons, according to the true intent and mean- 
ing of the said statutes, w^e duly made to the 
said John Butts, William Hardy, William Tate, 
and Thomas Wilkinson, by the commissioners in 
the said commission named :' 

' That neither the said Alexander Geddes, nor 
the said Thomas MilUken, have obtained any cer- 
tificate of conformity under the said commissions, 
4»r,either of them:' 

* That on the 7th day of November, in the year 
1809 aforesaid,: a joint commission of bankrupt, 
under the Great Seal of Great Britain, was issued 

against 
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againsfc the said George Geddes, Aiexa$ider GeddeSf 

Butts ^^^ Thomas MilUkenj upon the petition of the said 

and others ThomosWilkimon^ oneof tibesaidplaintiffii, towhom 

BiiLKE ^^^y ^^^ then, and at the time of their becoming 

and another, bankrupts, indebted in the sum df 200/., and under 

which commission they were respectively found and 
declared bankrupts by the said commissioners named 
in the said commission, Bnd to which commisrion 
they re^ctively surrendered themselves : and that 
on the 18th day of the same mondi of November^ 
the said plaintifi, WilUam Hardy ^ WilUam Tate^ 
and ThonuLS WiUumonj were duly chosen, and at 
the time of the commencement of this action were 
a^ignees of the joint aad separate estates and 
efiPects of the said George GeddeSf Alexander 
Geddes, and Thomas MilUkerij under the said 
last-mentioned commission, by virtue of a certain 
assignment thereof to them made, bearing date the 
1 8th day of November ^ in the year last aforesaid, 
by the said commissioners in the said la^-mentioned 
commission named, except so far as the several 
matters herein found shall be deemed in law to 
aflfect or alter their right or title as such assignees as 
last aforesaid ; and that on the 2nd day of May^ in 
. die year of our Lord 1810, the said George Geddes, 
Alejponder Geddes, and Thomas MiUiken, having 
respectively conformed tiiemselves under the said 
last-mentioned commission, duly obtained their 
certificate under that cotnmission i* 

^ That until, and iq> to tiie times wh^i tiie said 
Alexander Geddes and Thomas MilUken respeo- 

tively 
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ttvdy became bankrupts, they and the {daiiiti£^ '>^7* 
George Geddes, were the owners and possessed of Buns 
the said ship Satyr ^ and firom thence until the v. 
time of the seizure of the said ship Satyr by the ^^ inotfien 
defendants, the plaintiffi, John Butts, WiUiam 
Hardy ^ WiUiam Tate, and Thomas Wilkinson^ as 
such assignees as aforesaid of the estates and e&cts 
of the said Akaander Geddes and Thomas Millie 
ken, and the phiintiff George Geddes, were the 
owners, and possessed of the said ship, except so 
far as the several matters herein found shall or may 
be deemed in law to affect or alter the right or title 

of them» or either of them^ in the said ship :' 

• 

* That on the 24th day of June 1809, the said 
diip Satyr, at the instance and /-desire of the said 
William Havelock, was seized and taken in execu- 
tion by the said Edward Bilke, as sheriff of the 
county of Surrey, under and by virtue of His Ma- 
jesty's writ oijieri facias^ to him directed, against 
the goods and chattels of the said Alexander 
Geddes and Thomas MiJUken, upon a judgment 
received against them for the sum of 7,648/. lo^. 
in an action against the iBaid Atexander GeddeSj 
Thomas MiUiken and George GeddeSy at the suit 
of the said William Havelock, and in which said 
action the said William Havelock obtained judg- 
ment of outlawry against the said George Geddes :* 

' That on the 18th of July in the same year, a 
writ of capias utlagatmHi issued against the said 
George Geddes, upon the said judgment of out- 
lawry 
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^^H' lawry in the last-mentioned action j and that the 



Butts said Edward Bilke, as sheriff of the said county 

and others of Surrey , to whom the said writ was directed at 

Bii.*Ki ^^^ instance of the said IVilUam Havelock^ and 

and another, by virtute of the same writ, seized the said George 

Geddes^s share and interest in the said ship or 
vessel called the Satyr ; and that the said Edward 
Bilke and William Hdvelock haVe, ever since the 
respective times of seizing the said ship or vessel 
as aforesaid, kept and detained, and still do keep 
and detain the same, under the said writ of ^fieri 
facias ; and that some time after such seizure of 
the said ship, the said defendants had notice from 
the said John ButtSy William Hardy ^ William 
Tate, and Thomas Wilkinson, as assignees as afore- 
said of the bankruptcy of the said Alexander 
Geddes and Thomas MiUiken :' 

• That on the sist day of October 1810, a writ 
of supersedeas upon a judginent of reversal of the 
Mid outlawry against the said George Geddes was 

sued out, and left at the office of the said Edward 
Bilke, as sheriff of the said county of Surrey :* 

^ That . the present action was commenced on 
the 24th day 01 May 1813/ 

* But whether, &c. &c/ 

1817. 
Wednniinf, 'The case now came on for argument, when 

19th June 

BoUand 
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Bolland appeared for the defendants, and , i?iZl— i 

Butts 

Toddy for the plaintiffs j but on the special ver- *»d others 

diet being stated, Bilm 

and anotlier. 

The Court were of opinion, that as the act of 
bankruptcy, Ac. by George Geddes^ were not stated 
as facts on the record, there appeared nothing to 
preclude the plaintiff Ge^f^/e^, from maintaining the 
present action. 

It being then suggested, that those facta could be 
supplied, or might be inferred, and that Geddes was 
estopped* by his submitting to the commission, from 
denying those facts, the Court said, that in a special 
verdict no such inference could be intended. 

Graham, Baron. — It is not stated in this special 
verdict, as a fact found by the jury, that George 
Geddes ever did commit any act of bankruptcy ; 
and it is quite impossible for the Court to infer that 
he did ; those were facts which it was most material 
to have found, and for which, in truth, this case 
was originally sent down. 

As to the defendant Geddes being estopped to 
deny them by his having submitted to the com- 
mission, the doctrine of estoppel, as read from Lord 
Cokcj is very strong to show that there could be 



* That was answered, as on the former argumenti by the 
positions from Co. Litt. 

no 
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no such estoppel in this case, which is not a qaes- 

Butts ^on between the parties, but as aflfecting strangers; 

and otlien hq^ these defendants never could have been bound 

Bilks hy estoppel, and therefore, the plaintiffi would not; 

and aootlier there is, therefore, no reciprocity. 

From what appears on this rerdict, rum constat^ 
that the act of bankruptcy ever was committed when 
the defendant sdlzed the ship ; nor ia it stated how, 
or where, or what it was ; and ^ right of Geo* 
Geddes was entire, unless he had then committed an 
act of bankruptcy : he was possessed of an un£vided 
third part, or share. It was in June 1809, when 
this cause of action arose. A bankruptcy is alluded 
to, and an asngnment>; but the mere assignment, 
without an act of bankruptcy proved, will not ccm- 
vey a right of action. But even if the act of bank- 
ruptcy could have been inferred, the time no where 
appears ; and therefore, there is no objection to the 
action on the facts before the Court. 

Wood, Baron. — Two of these persons having 
committed an act of bankruptcy, it is plain that 
their assignees were proper parties to bring this 
action. Then, as to George Geddes^ what is there 
that appears in the special verdict to deprive him of 
his right to join fSnr his own benefit in the action. 
It is stated that there was a subsequent joint commis- 
sion against him and them ; so there might be ; but 
there is nothing stated to show that he had ever be- 
come bankrupt ; and it is the peculiar nature of a 
special verdict, that every thing must be stated, and 
that nothing can be inferred : now where does it 

^ appear 
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appear that he ever committed an act of bank- ^ ^»7^ 



ruptcy? There is not a fact stated in the case Butts 
with legal precision. and others 

BiLKE. 

Then it is said that having taken the benefit and aoother* 
of that commission, he is estopped. On that point, 
die Law, which has been properly stated from Lwd 
CokCf requires that estoppels shall be mutual ; here 
the defendants are strangers, and pould not be- 
estopped. 

Suppose the assignees had sued without George 
GeddeSf they must then have proved the act of 
bankruptcy by all, and all other necessary facts ; for 
certainly the commission, assignment, and certifi- 
cate alone, would not have been sufficient ; and 
it would have been absurd to have oflfered them in 
evidence, on the ground of estoppel. 

This action, therefore, I think, was properly 
maintainable by Qeorge Geddes. 

w 

G ARROW, Baron, rf the same opinion. — The 
proof of an actual bankruptcy was indispensable to 
defeat 6. Geddes* right of action ; and it cannot 
be inferred oh a special verdict. 

The want of mutuality, which is of the essence 
of estoppel, is an answer to the argument, that 
Geo. Geddes was estopped by this commission. 

Postea to the plaintiff. 
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The King v. Hunter and others, 

> ^ ' ■-/ On a writ of Extent in aid of Andrew against 
Saturday, Urie and others. 

21st June, 

Where orders XHE sheiiflF having Under this extent seized cer- 
sent byr an in- tain biUs of exchange in the possession of Urie & 
chMrto"hU ^^•» *^^ made payable to them specially, and unin- 
agents abroad, dorscd : HuntCT & Co. pleaded that the said several 
lances in their biUs in. the inquisition mentioned, before and at the 

disposal of *^ *^°^®» ^^•» *^^ ^^^ thence, &c. were and are the 
certain per- property of said Hunter and Co. and that the 

sons named « i • /•a • i 

by him, who pan^e, at the several tunes of, &c. were m the pos* 
of^ct^'"^ session of said Urie & Co. as the agents 6f said 
pointed trus- HuTiter & Co., protesting possession by Urie & Co: 
general credi- as of their own proper chattels, or chattel interest, 
termed a dc^d ^ ^^ ^^ ^^^ inquisition supposed. Replication 

of inspection, taking isSUC* 

in which he 
relincj^uishes 

all claim to his i^^g cause was tried before Lord Chief Baron 

bu8iness> but 

agrees to con- JRichards, at the sittings after the last term, when 
^ndingVp!^ a verdict was entered for the Crown, by the direc* 
on their ac- tion of the learned Judge, on the gromid that the 

count, as their o o - 

agent— -held 

not to protect bills of exchange transmitted b]r such foreign agents, made payable 
to the insolvent, to satisfy balances due to him in their hands, from a creditor not a 
party to ^he deed, on whose behalf the sheriflT has seized the bills, under an extent, 
whilst in his possession and unindorsed, against such a proceeding, resorted to 
after the arrangement, although the foreign agents have acceded to such arrange* 
ment j because,' for want of a specific appropriation of the bills, and an express 
consideration ^a/ those particular bills, Deing shown to have been the foundation 
of their being assigned to the trustees,— and they were held to be the property of 
the insolvent merchant, notwithstanding the arrangement, and therefore lawfully 
seized. 

Letters written by the foreign agent, assenting to the arrangement, receivecf in 
evidence to prove such assent. 

defendants 
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defendants had failed in proving a transfer of the 
bills in question from Messrs. Urie k Co. to them. 

ThQ point made for the defendants in this case 
was, that the bills seized under the extent arose 
irom property in cash belonging to the defendants, 
which had been transferred to their credit abroad 
by orders from Messrs. Urie & Co., which orders 
had been accepted and acted upon ; and in support 
of it the cases of Lewis v. WalUsCa), Winch 
r. Keeley Cb), and Williams v. Everett (c)^ were 
cited by their counsel on the trial. 

The evidence of the first witness called on the 
part of the defendants (Mr. Strattoriy one of the 
late firm of Urie & Co.) was rejected, on the 
ground of his being an interested witness. The 
second witness (Mr. Austin^ who was clerk to 
StrattOTi) proved certain letters from the agents 
of Urie k Co. which were read by the associate, 
acknowledging the receipt of their order to trans- 
fer, and stating their. having acted upon the 
wder, — that from the date of the order (the 6th 
MarehJ^ Messrs. Urie k Co. ceased to carry on 
business on their own account, but were employed 
by the defendants as their agents, and carried on 
business for them, and by them they were paid ; 
and witness produced a book kept by him containing 
an account of all the monies and bills received on 
accoiuit of the defendants, and wherein the whole of 
the bills in question were entered. 

. (a) Sir T. Jones, Rep. 21a. (b) i T. R. 619. 

(€) 14 East, 582. 

vex. IV. T A deed 
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and others. 



a60 CASES IN THE EXCHEQUEBt 

. ^^^7- ^ A deed of covenant (usually termed a deed of 

The KiKo inspection) between Messrs* Urie & Co. and their 

„ ^* creditors, was also produced, dated i st August 1816, 

and others, wherein the former covenanted with the defendants, 

as trustees for the creditors generally, to give, up 

all their property in trust, &c. (they continuing to 

conduct their af&irs until the same should be 

wound up) for the general ben^ of , the creditors ; 

but to that deed Andrews^ the prosecutor of the 

extent, was not a party* 

The Chief Baron, however, objected, that the 
letter from Messrs. Z7nV, Strattotiy and M^Nair^ 

, directing the transfer, did not state the considera- 
tion ; and it being proposed to give parol evidence 
of the transfer of the consideration, his lordship 
thought that parol evidence was not admissible j 
and being of opinion that neither the letters pro- 
duced, nor the deeds, were sufficient evidence of a 
transfer of the property, his Lordship directed a 

. verdict to be entered for the Crown. 

JBosanquet, Serjeant, having obtdned a rule for 
setting aside that verdict in order to a new trial, 

Richards, Chief Barorij now read his repwt, 
from which it appeared to have been proved that 
Urie & Co. stopped payment the 4th Mar. 1816 ;— - 
that they then wrote to theur correspondents and 
agents abroad, enclosing orders to transfer their 
property, and all balances due to them, to the de- 
fendants i and- that they afterwarda carried on no 
more business on their own account, but acted as 

agents 
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agents for the defendants, and Siratton acted as ^^^7- 
their clerk. Messrs. Fletchei^ & Co., of Leghorn, The Kino 
having acceded to the arrangement, afterward corres- ^* 
ponded with the defendants, whereby they recognized ^aid others. 
them as their future principals. — Those letters were 
objected to as not being admissible, but his Lordship 
OTemiled the objection. 

The letters were as follows : — * To Messrs. 
Hunter & Co. — We are in receipt of your favour 
6th instant, enclosing an order from Messrs. Urie\ 
Stratum & Co. to hold any property belonging to 
them in our hands at your disposal. The whole 
af the goods consigned to us by said gentlemen are 
disposed of; we have only, therefore, to hold at 
your dispontion whatever balance may appear doe 
to them on winding up their accounts with ui^ and 
our Malta house, which we shall do accordingly.' • 

The other letter was to Messrs. Urie & Co. 
apprizing them of the above. 

The deed put in evidence was one now frequently 
in uae, whereby the insolvent undertakes to conduct 
his bnsiness in future under the inspection of some 
of his principal creditors : the profits to be paid into 
the Bank, and a dividend made periodically,— *the 
creditors to take no proceeding by attachment or 
otherwisey-'^^nd the in^ctors to be entitled to an 
asngnment when they, shall require it ^ with power 
to ihe trustees, generally, to transact all matters 
and concerns relating to the trust-property thus 
plaeed entirdy under their control^ 

T 2 The 



The Kino 

17. 

NT 

ftnd others. 
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1817. The bills in question had been mostly remitted 

by Fletcher k Co. to Stratton^ Urie, and M^Nair^ 
and arose from the balance due to them from the 
Hunter produce of their goods in the hands of Fletcher 
& Co- 

His Lordship then stated that he had directed the 
jury to find a verdict for the Crown, under his 
opinion, that the bills were the property of Urie 
& Co., and not of the defendants. 

/ 

Dauncey^ and Wilde j now showed . cause.— 

They contended, that notwithstanding the arrange- 
ment between the several parties, which it was said 
the letters proved, the property in tlie bills was not 
divested by that arrangement, so as to give the 
defendants a right against the Crown. The deed 
of inspection, they insisted also, could not in any 
way affect the present claim, because Andrews was 
not a party to it. That deed, besides, is not in 
fact an assignment, for that would have been an act 
of bankruptcy, and therefore it could not have 
passed any property :— that deed too is inconsistent 
with the previous orders adverted to as having been 
enclosed in the letters ; and they insisted that the 
defendant had neither a legal or equitable right to 
the bills. 

Bosanquety Serjeant, and Gaselee, in support of 
the rule, contended that the bills were the property 
of the defendants under the particular circumstances 
of this case. The debt of Fletcher & Co. had been 
assigned to the defendants in satisfaction of a debt 

^ due 
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due from Urie & Co. to them, as it might legally ^^^7* ^ 
have been, Israel v. Douglas (a), and a debt so The Kino 
assigned has been held not liable to be attached for ^^ 

the debt of the assignor, Lexvis v. JValUs (bj. — ^^ others. 
The letters did not require a stamp, as a debt is 
assignable by parol as well as by deed, Heath v. 
HaU (cj. In consequence of the arrangement 
effected by the letters and the deed, Hunter & Co- 
transact all the business of the late firm of Urie k 
Co., pay debts, and receive them, and take on them- 
selves all responsibilities. Urie & Co. could, under 
the circumstances, have only received the bills as 
the agent of the defendants ; and there had been 
a valid appropriation of the bills to Hunter k Co. 
by the express consent of all parties, and therefore 
they were not liable to be seized while in the hands 
of Urie k Co. by this extent against them. 

« 
. Dauncey^ in reply, distinguished the present 
case from that of Israel and Douglas, because there 
was in that case a regular integral debt due from 
the party to the assignee, which was l^pecifically ap- 
p™^ by the ^ : ^re» JL JJ. 
there was no such debt, for notwithstanding the 
defendants might have been in fact creditors of 
Urie & Co. who might possibly have assigned to 
them these debts, yet no predse engagement with 
respect to these particular bills is proved, nor does 
any express consideration for the transfer, or any 
specific appropriation, any where appear. 

(a) 1 H. Bl. p. 339. (h) Sir T. Jones's Bep. S33. 

(c) 4 Taunt. 3Q6. 

T 3 On 
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1817. Ou that ground the Court held, that the issue 

Th K K ^^ ^^^ P^ ^^ ^^^ defendants had not been sm* 
V. * tainedy and therefore thej discharged the rul^ 

Hunter < 

and other«.~ Rule discharged. 



SSSH^HPSWaM^BI 



IN THE EXCHEQUER CHAMBER- 

Cwam, Richards, Chief Baron. 
(In Equity.) 



ffid June. 
A book, from 



Leonard v. Franklin. 

1 HE plaintiff in this cause (a suit £Mr tithes, by 
the Registry ^}^q yi^ar oSNewbattlCy Northamptonshire), proposed 
containing, to give lu evidence an entry m a very old book, 
'^hTt'tere pwduced from the registry of the diocese of XfRcoin, 
called copies appearing to be a collection of eoclesiastiea} notices, 
ments of cer- Compiled by Htigo fVeUSj formerly bishop of Lim^ 
was recei^f ?' ^*^ J amOBg whioh were many abstracts of various 
as evidence of endovnnents of difibrent churches, and one of them 
mentofavi- was that of the vicarage of Newhottte. It vm» 
aiV witboBt date or title. 

sbirCi by the 

Baron (giving Theptoduetionof that book WIS opposed^ATarite 
bfe dmibo^n ^^ Temple^ 88 notbeing evidence; because it wae a 
the produc- iQere private coUedion of documents, (which raigbt 
^hCTcinTt^d or might not, be genuiDe, (x fabricated,) as aiatter 
been received ^f curious research, but which v^ere by no means 

before. •' 

auth^atieated or verified* It waa also ohjetted, that 
the book was not evea in the nature of an official 

book. 
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book,, nor was it a pablic writing ; — that it did not . ^^^^^* 
profess to relate to the county of Northampton *, Leomaso 
but was, on the contrary, compiled (as it was said) p '^ 
by the bishop of Lincoln^ and kept in the registry 
of that diocese. The custody, therefore, was 
another insurmountable objection; the possession 
being no way connected with any interest in the 
vicarage of Newbottle^ nor derived from any {>erson 
in any way concerned with the vicarage, 

Datmcey and Hall^ contending for the produc ] 
tion of the book, relied on its having been received 
before on various occasions. 

The Lord Chief Baron intimated, that his im- 
pression was against admitting the bodk as evidence 
in the present case, on the objections taken ; but if 
it had been admitted on former occasions, his Lord- 
ship said, that he should yield to the authorities ; 
and he ordered the cause to stand over, to give an 
opportunity of bringing forward any case in which 
it had been admitted. 

On this day the counsel for the plaintiff mentioned 
the cases of Halse v. Eyston (a)^ and Hehden v. 
Freeman (h) ; and Datmcey also adverted to 

* ^offAon^oiMWe was y«nfitff^ within thediooeteofZtn- 
cdn^ and continued to be part of it till the reign of Hm. VUI., 
when the diocese of Peterborough was carved out of that of 
JLincdn ; and the book in question came from the episcopal 
registry of the diocese of Lincoln. 

(a) 35 Jan. 1809 f. fhj flsd Nov. 1810 f. 

t These cases will be reported in an Appendix at the end of this Vol. 

T 4 its 
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1817. its having been admitted at Nisi Prius^ on the 

Leonard Oxford circuit, in a case of Harwood v. Sims (c\ 

•0' when 



Frakkuit. 



The Lord Chief Baron admitted the evidence. 

Account decreed, with costs. 

(c) That case is noticed in Wightw, p. 11 3, for another 
point. 



IN THE EXCHEQUER CHAMBER. 



Corcmiy Richards, Chief Baron. 



e ^ ^ jf^ sj^ x^S-UMNET v. Morgan. 

A cause can- THE Lord Chief Baron, finding that some of the 
ag^nst^somc defendants in this cause did not appear at the hear- 
cl several de- ing, refused to let it proceed ; for, said hiis Lord- 
the absence ship, ou its being intimated that it was not intended 
ifthough it ig to ask any decree against them, they are parties 
not intended still, and I Cannot hear the cause against some of 
ag^nst them, the defendants while there are others on the record 
The bill in their absence \ and unless the rest are no longer 
fo^1^d£ before the Court, the bill being dismissed as to 
missed, as to them, I might be called on to hear the cause over 

again, if I were to go on with it now. 

Let 
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Let it stand over, that the bill may be dismissed 
as to the defendants, against whom it is not intended Rumkbt 
to proceed ; and let those who now appear have _ ^* 
the costs of the day. 



IN THE EXCHEQUER CHAMBER. 



Coranh Richards, Lord Chief Baron. 



(In Equity.) 



GiLLIBRAND v. ScOTSON. Monday, 

fSd June. 

To this bill, which had been filed by the lessee where a mo- 
of a rector, for an account of the tithes (generally) dus »et up by 
of a certain farm in the occupation of the defen- fence to a foin 
dant, called Astky Hall Farm, containing 120^"^^'*^*^'^ 
acres, the following defence of modus was put on occupier of a 
the record hj the answer, " that the said farm is ^T^eS' 
parcel of the demesne lands of a certain mansion- ^^^^"J^^ 

* toe ioxd jarm 

is parcel of 
the demesne Umds of a certain mansion-bouse called^ fife. $ and wbicb comprises, &c, ; 
fvr wbieby from tinUf 6fc, tbe modus bos been pitiable by tbe proprietor rf tbe taid 
mansion-boute and demetne lands, '* it was held to be ill laid, for want of a s'afii- 
cient description of the lands claiming to be protected by it.— And that although 
the payment was clearly proved \ for pleading a modus for a whole district, and 
then averring that the particular lands are part of such district* without de- 
scribing it by metes and bounds, is insufficient and bad* and cannot be aided by 
the evidence supplying the description by its boundaries. 

Therefore an account was decreed, but witbont costs, m consideration of the 
merits of the defence. 

house, 
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house, ealled Astley Holly situate in the said pansfr 
of Ckorky, and which said demesne lands, sre 
usually ealled Astley Hall Dememcj and com* 
prise altogether about 219 a. 3it« J^p. ; and he 
believes and insists that from time, &c. a certain 
modus of 40 s. a year hath been payable to the rec- 
tor of the parish of Croston *^ and now is payable 
yearly and every year at Easter ^ or as soon after 
as demanded by the proprietor of the said mansion- 
house and demesne lands, for and in lieu and full 
satisfaction and discharge of all the tithes yearly 
arising upon the whole of the said demesne 
lands.*' 



l%th June, 



To that defence so pleaded, Martin and JSo^^- 
pell objected, that the modus was improperly laid, 
both in respect of the lands allied to be covered 
by the payment, and also in respect of the pendn 
by whom it was to be paid ; for that the description 
of a farm as being part of an ancient demeanef 
without setting out metes and bounds, either to the 
whole, or the part (which was essentially necessary 
to such a plea as the present,) was insufficient, and 
destructive of the defence — Og/? v. Ayer (aj^ 
Scott V. Allgood(b) — and that the term, demesne 
lands, was vague and uneertainy and unknown 
in legal proceedings, except* when applied to the 
Crown, or the lord of a manor. 



* The township of Charley was separated from the parish 
of Crasion by aet of paryameiil, (33d Geo. ^d,) and made to 
constitute a distinet parish. 

(a J 4Gw. 1325. (bj lb. 1369. 

They 
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They objected, also, that the modus wag alleged , ^^^7* , 
to be payable by the propnetors, whereas it Chli. 
should have been stated to have been payable by bbavd 
the oecupier, for be is the ostensible possessor, and saavsos. 
to him it is^ and not to the proprietor, (whom it 
might often be difficult to ascertain or find,) that 
the deigyman is to apply for his tithes. 

m 

Dauncey and Blake submitted, that the de- 
scription was in both respects sufficient in an 
answer, adverting to the distinction recogniaed 
in the case of a hill. The present description, 
thoi]^h general, is obvious, and well known, and 
is much the same as that of ^^ ancient orchard,^' 
which has always been held to be sufficient. If, 
however, the laying of this modos shoidd be 
somewhat loose, yet where there is evidence, aa* 
heie, of a long-continued payment, the Courts 
have always su^iUed the defidency in {deadkig,. 
zaA have snffiered the defence to go to an issue, 
andi they eited MaUock r. Brotvse(cX ^nd Ord v« 
Clarke (d J. The latter case they pot also in 
opfasitiOii to the second obr^ien, of the medns 
YmAb^ laid as payable by the proprieter. They 
then submitted, that the eactent of the hmds stated 
to be covered, having been set out by number of 
acres, was soffieient, as was held m Vyu v* 
IHmtM(eJy BuAAtkim-^. Batim(f). 

(c^ 3 Gw. 905. (d) Cm. 1437, and Anttr. 638. 

(ej Qrw. 1134. (/) 4 Wood, 41 •, 415. 

In 
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[In this stage of the cause, the Lord Chief Baroit 
intimated a desire to hear the evidence, which vfv' 
accordingly read, and it appeared, from the depo^ 
sitions, that the payment alleged to be a rnodu^ 
had been made as far back as memory and reputa- 
tion extended, and that no tithe had ever been 
paid or demanded for Astky Hall Farm^ within 
living memory ; and one of the witnesses described 
its boundaries.'] 



Martin then insisted, that even if the modus 
should be held to have been well pleaded, as put 
on the record by the answer, it had not been 
proved as laid, which was equally necessary; for 
none of the witnesses have described the landa 
claiming the protection of the modus as they are 
described in the terms of the answer. He then 
adverted to the language used by the witnesses^ 
who spoke of Astley Hall Farm, whereas the 
pleadings called it so many acres, part of Astiey 
Hall Demesne ; and he pressed the indefinite de- 
scription and vague uncertainty of the expression, 
demesne, which, if it meant any thing, could only 
signify lands in the occupation of the lord of the 
manor, and could no longer be considered as de- 
mesne, when not in his occupation, any more than 
a park when disparked. The case of an ancient 
orchard, he submitted, was an exception |o the rule» 
and that on the ground of ** ancient orchard" being 
a precise description, because it was ostensible, and 
obvious to the sight; whereas demesne lands 
afforded no such intelligible or visible designation* 

And 
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And he contended, that to support the present 
•defence every requisite was wanting ; — for that the 
lands stated to be covered by the modus were not 
^as they oi^ht to be) accurately and clearly de- 
scribed by name, quantity of acres, and their 
known metes and boundaries y—thut the proof 
did not accord with such description ; and that the 
landf were not ' clearly shown to be the same as 
were sought to be protected by the modus. 




Adv. vuU. 



Richards, Chief Baron. — The defendant has 
set up a modus, by way of defence to this bill 
for tithes, of 40^. a year, said to be payable for 
certain demesne lands called Astley Hall Demesne, 
of which the defendant's farm is stated to form a 
part. In support of the modus there was certainly 
much evidence offered of the payment of it, and of 
non-perception of tithes in kind, for a great length 
of time, though that evidence applied sometimes to 
the whole estate, and sometimes to this farm only. 
An objection was taken to the manner in which 
the modus is pleaded; and certainly, it being 
stated to be apjdicable to the general estate, and 
not to this particular farm, there ought to have 
been some more intelligible description given of the 
property to which the modus is applicable. If it had 
applied to this farm only, the description of it 
would have been sufficient ; but it goes much 
beyond that, for it is said to apply to the whole of 
Astley Hall Demesne ^ and with respect to that, 

there 
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ihexe is no statement of metes and bounds of aitjr 
kind, or any thing to show the clergyman the 
situation and extent of the pUice claiming the pro^ 
tection of the modus. If, therefore, it be appUca^ 
ble to a larger estate, the description of the pert 
chiming under the exemption of the whole is not 
sufficient ; for notwithstanding so much exactness of 
desmption is not necessary in an answer as would be 
required in a bill, yet it must necessarily state some- 
thing by way of description of the particular lands 
claiaiing to be covered by the modus set up ; but 
here, there is nothing of that sort stated, and it is 
impossible to apply the evidence so ss to supply that 
deficiency. Therefore, with consideraUe reluctanee^ 
I feel myself bound to say, that I think the descry^ 
tion of these premises, as furnished by the answer, 
is not sufficient to show that they are part of a de** 
finite estate, alleged to be protected by the modus 
set upf so as to entitle the defendants to stux^eed m 
diat defence. The Court couhi not effectuaUy 
decide on the modus as pleaded^ and therefoie it 
is of no value. 



At the same time,, considering the merits of this 
case, it is quite idle in these parties to p^^tttft n 
the suit ; imd they should in the mean time come 
to some understanding with each other ; for if tht 
same application should be made to the Court here** 
after, by another bill, the defendant will be enabled 
to make a better case, and a further inquiry mitst 
Aea be the inevitable result : because the payment 
<^ 40^ is perfectly dear upon the evidence^ and it 

does 
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-does not appear that any thing else has ever been 
paid : and if this had been laid as a farm-modus, 
^nd the lands had been properly described, the de- 
fendant would have been clearly entitled to an issue. 

But the short objection to it, as at present stated, 
is, that you can not ]^ead a modus as covering a 
<^rtain district, not described by its metes and 
bounds, and then say that the defendant's lands, 
nvfaich are also not described by metes and bounds, 
are part of such district. 

The consequence of the modus having been badly 
pleaded, however, at present is, that there must be 
a decree for the account prayed by the bill, but a& 
the defendant's case appears to have been a good 
one, ift must be without costs. 

Account decreed. * 

* Vide Wolley r. Ha^idd. Ante^ tdL 3. p. 210. 
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1817. 



IN THE EXCHEQUER CHAMBER. 

Coranif Richards, Lord Chief Baron. 



ThMndtni, Jacksox and others v. Radford and others* 

19th Jvne. 



The Court THE plaintifis in this suit were the executors of 
vnil re^rc a Qcorge Jockson. — The defendants were the de- 
(proceeding visees, trustees, and heir at law of Samuel Brun^ 

f^dSnt^for" dretty deceased, and Jones & Co., who were 
specific per- bankers. 

Tormance^of 
an alleged 

agreement for The bill Stated, that the testator, Brundrett^ had 
enteredinto becomc indebted to the testator, Jackson^ in 500/. ; 
dL?8 tcito" — ^^^ Brundrett had become bound, as surety, 
tor, for se- in a bond to the defendants, Jones and Co., for 
advaurS^to^ securing the sum of i6oo/. to be paid to them by 
M«anent^*^ the principal, Rot/le, who had an account with 
and other them to the amount of 800 1. ; and that he (RoyleJ 
also foV an as- had becomc indebted to them in 750 /• 11^. 6d. on 
u^T^i?* °$* the balance of that account— that Brundrett had 

bond alleged 

to have been proposed to Jones & Co. a mortgage on certain 

satisfied by 

the plain- 

tifTs testator, and constituting part of the plaintiff*s demand,) te elect one of such 

objects of the prayer of his bill, on the ground of inconsistency in the application 

for both, at one and the same time. 

Nrte.^^The plaintiSFs having elected, to pray an assignment of the bond, a 
reference to the deputy remembrancer was ordered, to ascertain the fact of the 
payment of the debt, and if paid, the nature of it. 

Such an assignment not bein^r available, the Court would direct (if the/ 
relieved the plaintiff,^ that the obhgees shall permit their names to be used by the 
plaintiff in putting it in suit. 

It is the practice in equity to keep a heir at law before tlie Court, even though 
he admit the will i semkUf for the purposes of giving more complete eHect to any 
decree which the Court may make, and which might require his concurrence* 

freehold 



r 
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freehold and leasehold estates, his property, which 
they had refused — ^that he then applied to Jackson 
to advance the money for him, offering him a mort- 
gage on part of his sadd property, for securing that 
sum and other money which he then owed to Jdtk- 
son — ^and that Jackson^ on the faith of that arrange- 
ment, paid Jones & Co., who had become very 
urgent, the money due to them hy Roy le before 
the execution of the mortgage ; and they had ac- 
cordingly debited Jackson's account, and credited 
Royle's with the amount. 

On an account being afterwards taken between 
them, Brundrett was found to be. indebted to 
Jackson, on the whole balance, in 1,943/. 6s. Qd. 
Brundrett vms soon after taken ill, and died ; never 
having executed the m(Hi;gage. Jackson also died 
in a short time afterwards. 
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and others 

V. 
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and others. 



The bill prayed an account of what was due 
to the plaintiff's testator, and of the assets of the 
defendant's testator; and that, under and by 
virtue of the said agreement for a mortgage, the 
plaintiff might be. considered as specialty cre- 
' ditors of the testator Brundrett ; and that the 
trustees and devisees of his real property might 
be decnreed specifically to perform the said agree- 
ment ; and that, in case the personal «rtate and die 
mortgage should be insuffi^cient to satisfy or secure 
the amount of the plaintiffs demand, the remainder 
of the testator's {Brundretfs) real estate, might 
be sold and disposed of for that purpose; — and 
that Jones & Co. the bankers, might be com- 

VOL. IV. u pelled 
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pelled to assign the bond, and the plaintiffs to be 
at liberty to use their names, for the purpose of 
proceeding therc^on. 

The defendants, virho were immediately inte- 
rested, (the devisees, ) denied the amount of the 
debt, though they admitted it to a certain extent } 
and they denied that the account had ever been 
settled, and that the testator Brtmdrett had en- 
tered into any such agreement as was stated to have 
been entered into for a mortgage ; and that the 
bond had been paid by Jackson on the behalf of 
Bot/kf who was his son-in-law, and not on aoeonnt 
of Brundrett. 

Duuncejf and Roots, for the plaintiffs, submitted, 
that the question would be, whether they were en- 
titled to any, and what account. They contended, 
that in all events the bond had been proved, and* 
the payment hy Jackson, on the account of Brun- 
drett ; and that enough had been shown to prove 
that a mortgage by Brundrett had been in oon- 
templation, which he had been prevented 6x>m 
carrying into effect by the act oi God. They 
relied on its having been admitted that some debt 
was due from Brundrett to Jackson, and that an 
account had been delivered; so that they were 
entitled ta an assignment of the bond, accen&^ 
to the prayer of the bill. 

RiCHAEDs, CJurf Baron.-^! am afraid I must 
put you to malce your election ; for that part of the 
prayer which seeks a specific performance oi ^ 

agreement 



tunm^tnUj 57 oeo. in. 377. 

agreement for A mortgagei does not consist with 1617- 

that which a6ks for an alignment of the bond and jackson 

aale of the testator's estate in satisfaction of it. — If ftnd otheft 

ike mortgage is insisted on for the whole of the RADFoaD 

debt, the bond must h» abwdo&ed ; for if a mort* and othen. 
gage should be decreed, it would give you the 
vAkOh of tke estate. 

The pliintiA then elected, [His Lerdship haying 
intfmated some doubt aa to the probability of sueh 
a case being made out as would entitle the plaintifla 
td a specific perfomtence of the alleged i^reement 
Ar a mertgige,^ to pray an assignment of the 
bond* 

Marthi^ Agar, Wilson^ Duckwortft, and St/- 
ntons^ for the 4efendants> admitting the principle, 
that a party paying the specialty dcd)t of another 
became entitled to the s^tme security, contended, 
^trtt the evidence fell short, in the present case, of 
proving that the testator, Jackson, had taken up 
the bond as the debt of Brundrett ^ although, per- 
haps^ the dealings and debts between the parties 
might afford ground fen!" going before the Deputy 
Remembrancer. 

ItlcarARDid, Chief BAron.^^li certainly irtrSkcs 
me that some debt has been proved ; and the 
question t^ to whether that debt was by specialty or 
dmple contract, is one which will materiitlly aft^t 
the interest of the other creditors; It will be the 
Woit codvenieilt course, therefore, thiit all the 

u 2 parties 
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parties should go before the Deputy Remem* 
Jackson brancer, to whom it. may be referred, to inquire as 
and otheri ^^ ^jj^^^. p^^ of the plaintiffs demand is founded 

Radford on specialty ; all the other creditors will then have 
and others. 3^ opportunity of coming in. 

It is clear that Jackson has paid the debt due to 
Jones & Co. on the bond ; but then Brtmdrett 
was only a co-obligoi with Koyle^ and it'does not 
exactly appear what agreement was made with 
Brtmdrett before the money was paid by Jackson. 
As to the account which is said to have been deli- 
rered, the -settlement of that is at least not acknow- 
ledged 

. It may be as well to observe here, that the assign* 
ment of the bond to the plaintiffs by Jones & Co. 
would be of no use ; but Jones & Co. might be 
required to permit their names to be used in putting 
, it in suit, in which case the bill would be dismissed 
as against them, with their costs of suit. 

[The counsel for the heir at law having applied 
for a dismissal of the bill against him. 

The Lord Chief Baron observed, that it was 
not the practice, in Equity, to dismiss such bilb 
against a heir at law, whom it was always considered 
proper to keep in Court, even though he has ad- 
mitted the will, for many purposes of arrangement 
which could not be anticipated ; besides its beiqg 
generally expected that a heir shidl be a party in 

any 
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any conveyance which might be directed, although 1817^ 
that may be mere matter of form, and not ne- j^cksom 
cessary.] luid others 

V. 

^ Radford 

It was acicordingly decreed, and othen. 

That it should be referred to the Deputy' 
Remembrancer to take the usual ac- 
count ; and to inquire whether Jackson 
satisfied the bond in aid and on be- 
half of Brundrett and Royki the 
defendants, Jones & Co., consenting 

. that their names might be used in 
proceedings on the bond, if the 
Court should so direct, and in such 
manner, &c. 

Costs, and further directions reserved. 



W1LLUM8 and another v. The Right honourable 18 17- 

W. Odell. 5^,^^^ 

tist Junk. 

Clarke now showed cause against a rule xhe Court 
obtained by Pulkr, for referring the phiintiffi bill ^^^^^ 
€£ costs, for business done by them in parliament, bin of costs, 
as solicitors fw the d^epdant, who (was a trustee done w1k>U7 

in the House 
•f Lords, in the prosecution of an appeal, to be referred for taxation ; because 
their officer has no meanf whereby he nuy be enabled to tax such a bill, 

u 3 for 
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^8^7> ^ for ixifnQts,) to tEe deputy clerk of the Fleas, or ^me 
WiLLiAMi otheir competent person, to be taxeci ^ m actioQ 
and auother having been brought in this Court to recover th^ 
The Et. b^D. balance claimed to be due, and a summons had been 
W. OnLL. taken out for the ssi^me purpose, but without ob- 
taining the object ; and on the motion being made, 
the Court expressed themsel^et much disposed to 
assist the defendant, to prevent the necessity of 
going into the several items at nisi friuSj on the 
quantum mentit count. 

« 

The^ ground on whidi the iiifJije^ti^n was prin- 
eipdly opposed was, that aan ih^ bill of costs wa^ 
wholly made up of buwiess done in the House of 
Lords^ in the proaeciiticm Cff an appeal from the 
Court of Chancery, in Irelmd, it was not a matter 
capable of being so referred, as there was no means 
by which it could be taxed j and that there was no 
instance of any such reference in practice, where 
there *was not a single charge for business done in 
the Court to which the application was made. 

Putter^ on the other hand, referred to the case 
of ex parte Williams {a)^ where the Court of 
Kmg'a ]3enck {^Ken^jon^ Lord'C*^ JO after lurang 
doubted whether th^y coul4 do w(h)f ordered 
a solicitor's bill of costs to be referred for taxation^ 
although aUi the bu»neaji had beesi done afc th» 
quarter sessxMas. — Thai caae^ he submitted^ m* 
lieved him from any difficulty which mighft )»y^ 
heea placed in his way by thfi staltate^ hMPf 

(a) 4 T. R. 498. (h} lb. 194. 

(•) 1 Geo. a. ch, ^3. 

directed 



TRINITY f£RM5 57 GEO. lit. ftSt 

directed the application to be made to the Court , ^^^7- 
wherein the greatest part of the business contained Williams 
in such bill shall have been transacted. As to the ^^ another 
objection of the officer of the Court having no xha Rt. hon. 
means of taxing such a bill of costs as the present^ W. Odbll. 
he cited the case of Lloyd v. Maund (c), where a 
bill was referred to be taxed, which was for business 
done in a criminal prosecution, in the Court of 
great sessions at Carmarthenf where tliis same 
difficulty occurred, but the Court said, that if the 
officer were at a loss be might call in assistance. 
And he si^bmitted, that as the act of parliament waa 
remedial, and as it was a matter on which it wa» 
impossible that a jury diould be able to decide^ the 
Court might therefore order the reference as moved* 

But the Court held, that— «8 there was no course 
in practice for taxation of bills in the House of 
Lorda, (whereas at the quarter sessions, and in the 
great sessions of IVales, there was an appointed 
officer, whose business it was so to control and re- 
gulate the charges for business done,) there was 
no criterion by which their officer could be enabled 
to tax the present biU of costs, or any means to 
which he could resort for asastance ; — they had not 
the power to grant the order for taxation^ ind 
therefore they 

Dischai^ the Rnl^ 

(cj I Tidcrt Pr. 331, (Ml Ed.) 
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iuiw^. Dickenson v. Harrison. (Demurrer.) 



V. 



Declaration XHE plaintiff declared in debt against 'the de- 
800/. on a fendant, on a mortgage for seeming the sum of 
covenant (in Jq^ I ^ jj^ p^j^ q^ ^ future day, with interest. 

a mortgage- *^ •'' 

deed for se- 

mentonY' To that declaration the defendant demurred; 
future day for that an action of debt is not by law maintain- 
sum and in- able for part of an entire duty created by one and 

th« defendant *^^ ^^^ Covenant or contract ; nor can part of 
would pay the guch duty be declared for in such action as debt, 

said sum of , , . . , 

tooLiJuitb and part damages, where the covenant is express 
fcc^^ith"' *^ P*y *^® principal sum with interest j and also, for 
breach that he that an action of debt is not by law maintainable 
would pay for intei*est accruing from day to day ; and that the 
ofV^I/o" ^^ declaration does not show any right in the 
&c. held good said plaintiff to recover the said sum of 800 L 

on special de- ^y t -% ■■ i 

murrer J ai- thereby demanded. 

though there 
was no aver- 
ment that the Lcooes, JB. for the demurrer, contended that the 

been satisfied, declaration was bad, for want of an averment that 
""uSibw- *^® interest up to the day of default had been paid ; 
doned his for that a declaration in debt for part of a duty^ ' 

^ A • ^"^1 ^^*'^^^* showing that the residue had been satisfied^ 
sum secured could uot be Supported ; and he cited Motmson y. 
f^etmere't"* ^^di^^^(aj. This demand, he submitted, was for 

stipulated to 

be payable (a) i Saund. aoi. 

thereon, are 

two distinct sums, and not one entire sum, and cither may be sued for, indepen- 
dcntly of the other. '^ 

Interest is not a part ©f the debt lecured by mortgage, but rather sounds in 
damages, although, simhle^ it may be sued for iu debt. 

a sum 
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ft sum of money due upon mortgage, and therefore 



the interest up to the day was recoverable in debt, as Dickenson 



part ofthecontract,and therefore ou^ht to have been ^• 

included, or stated to have been satisfied. On that 
ground he distinguished this case from that of £iea97Mm 
V. Dee(b) ; for the debt, in that case, became due on 
the making of the deed, and there the interest, held 
not to be recoverable in debt, must have been as to 
such as should have become due after the day ; and 
in Harries v. Jameson (c)j where the authority of 
that case was generally doubted by Lord Keiiyon^ 
and therefore much shaken, it was held, that debt 
would lie for the interest of money. In Lapiere 
V. Gen. St. Albans (d)j it was held, that on a single 
bill for a sum certain, the interest ought to be 
taxed ; but where the interest is not in damages, 
but is stated, and fixed at a certain rate, debt will 
lie. WiUiams v. Fmoler (e). 

The main ground of this demurrer (he submitted) 
was, that in the priesent case the interest up to the 
day of bringing the action was recoverable as part of 
the dd)t, which is entire, and cannot be kept sepa- 
rate \ and the declaration, therefore, was radically 
bad, unless the interest wete shown to have been 
paid. So Com. Digest, Tit. Pleader, 84. (C. 84.) 
and Holt v. Sambach (f). To the same point' 
he cited H^elbie v. Phillips (gX where it was 
held on deihurrer that a declaration for less than 



(bj iVentr. 198. {ej 1 Str. 410. 

Cc) 5 T. R. 553. (f) Cro. Car. 104. 

(dj % Ld. Rayniy 773. • (g) a Veatr. 139. 



the 
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i8i7> the plaintiff was entitled to» under one entire. 



DicKEKsoir ^^^ several demand^ was bad« So also in Httnt 
V* V. Brdines (hj ; Pemberton v. SheUon (i) ; and 
'^"*^''- Bailey r. OJbrd Ck). 

Littkdale, in support of the dedaration, insisted 
that the plaintiff was eokitled to abandon any dain^ 
of interest which he might have^ and proceed for the 
principal alone. Then the question on the record 
would be, whethw the jdamtiff were entitled to 
recover the principal. He submittody that this was 
precisely the case put by Lord Hakf in Seamen v. 
Dee^ of a party covenanting by deed ta pay prin^ 
dpal and interest, where it was held that the inlei^st 
was not to be included with the principal in an: 
action for debt. The reason Vein^ that it skatt 
be tuned inta damages, which the jury is to mea^ 
sure. Whatever doubt was thrown on that ease by 
the dictum oi Lord Kenyan^ in Harries v. Jamie- 
son^ it waa not ovemded ; nor was it necessary on 
that decision that it ^oukLbe; for the sole result of 
that ease xs^ tibat if a plaintiff choose to proceed for 
interest s^arately, he may do so.-^In the case died 
from % Cro. Car. and in all the others^ the plaintiff 
declared ibr less than was manifestly dse to.faim 00: 
Ilia own shewing, and in those of course the declara- 
tion wouULbebad, unless it was sbemi that the iMt 
had beea satisfied. There are cases which hohiL 
that a plaintiff must w«it till the hak day, bnt hew 
the last day was past. A party may either sue for 

(kj 4 Mod. 40s. fij Cro. Jac* 498. 

(hJ Gra Can 1^. 

a principal 



TUNITT TXEMt 57 GEO. IIL 285 

a principal sum of money, or for the interest due , ^^i7> , 
on n given day i but if be sue for the latter, he Dickbnsoii 
must declare for the whole^ or show the rest satis- ^* 
fied. In the case of WeJbk v. Phillips^ the plain- 
tiff sued for a whole year's rent, and declared for 
only half a^ year. The distinction is> that in this 
ease the contract for re«payment of the principal 
sum is independent of the contract for the pay- 
ment of interest. In ci^ses of rent, if one proceed 
for a subsequent quarter, it shall be intended that 
the previous quarters have been satisfied ; but the 
dcftaand of interest is quite different, because it is 
acoruing from day to day« 

LaweSj in reply. — ^There can be no intendment 
on a special demurrer. Though interest be a claim 
accruing from day to day,, it Uaay still be sued for 
integrally up to any given time, for id certum est 
quod certum reddi potest The authority of Lord 
Hale J in Seaman v.. Dee, it has not been necessary 
to impugn, because that case is distinguishable. The 
jury cannot assess interest up to the day in a <^ase of 
this sort, by way of damages detentkme debiti. The 
argument, t h a t the plaintiff may abandon his claim 
of inlerest, is answered by the &ct of his not having ^ 
so declared, and that it is which forms the objection > 
to the declaration raised by this demurrer i foxii 
that claim had been expKcitly abandoned, there 
would have be^i nogrmadi for this, diacussioo* 



GaAHAM„ £kKroR*-^Ife would hsve been mjare^ 
sitii&ctory to me to^ have taken time on ^ nice 
rad important a questffm aa i^ pi'Qsmt ; but. as my 

brothers 
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1917. brothers entertain no doubt, I shall give my opinion 

D1CKBN8ON ^ ^^c®* — [His Lordship then stated the objection 

»t raised by the demurrer.] — Now certainly common 

Harrison* ggnge suggests, that there would be much hardship 

in allowing that objection to prevail, by holding 
that a party cannot wave his claim for interest, and 
sue his debtor for the principal sum due only ; and 
I feel myself grounded in deciding that he may, by 
the authority of my Lord Hak in the case of 
Seaman v. Dee ; and I do not consider that his 
opinion has been overturned by the subsequent case 
of Harries v. Jamieson. I think the distinction 
taken by Lord Hale is souiid and just* Indeed the 
case of Harries v. Jamieson differs from it only in 
holding, that, notwithstanding interest in general is 
properly for the consideration of a jury, because 
sounding in damages, yet that a party may bring 
debt for it wherever the amount has been liquidated.. 

When the sum sued for is less than what appears 
to be due, no doubt it should be shown that the 
rest has been paid ; but in a case where the claim 
of intei^est is created by deed, . the principal debt is 
one thing, and the interest accruing, another. The 
latter is in the nature of damages only, and there- 
fore the plaintiff may, if he pleases, wave that 
claim. ' 

Wood, Baron. — ^Notwithstanding a great many 
cases have been cited in support of this demurrer, 
I think them all distinguishable from the present, 
and that ihe objection which has been raised by it' 
is not on any ground sustainable. 

In 
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. In the deed, as set out in the declaration, ]there 
is the usual covenant that the defendant would pay ^ 

' Dickenson 

the plainti£Pthe sum of 800 /.» and also something. «., 
more at the same time, which was the interest, and Hahrisok. 
that is equivalent to a covenant to pay two distinct 
and independent sums of money. The breach is, 
that neverth^ess the said defendant did not, nor 
would, pay the said. sum of 800/* on the day and 
time mentioned and appointed for payment of the 
same. In all probability the interest has been ptdd 
down to the time: afterwards there must have 
accrued some further interest, but that can be 
recoverable only in the way of damages. 

The question on this demurrer amounts ih truth 
to this — whether, when two distinct sums are due 
to the same person, on the same day, under the same 
instrument, he may not sue for either, at his election ; 
or whether he is therefore necessarily compelled to 
proceed for both in the same action ? 

I am of opinion that he might sue for either ; ' 
and in the present case, I think the sums are com- 
pletely distinct and unconnected, notwithstanding 
they become due by the same instrument, and that 
they may therefore be separated by a plaintiff 
who sues to recover them, so as to be made the 
subject of separate actions. 

The decisions- that have been cited were aU on 
cases where the debt was one entire demand ; and 
I agree that where that is so, you must aver in your 
declaration, if you proceed for a part of the debt, 
that the rest has been satisfied ; as if in this decla- 
ration 




CASBi IN THK EXCHBaUEA^ 

ration in debt fbr 800 /• after haying set out the 

DicKwsOK covenant, the plaintiff should hare gone on to state 

V. whereby an action hath accrued to him, to demand 

Habrisok. ^^^ Y^^^ Qf 3jj^ fy^ ^^ ggj^j defendant 700 /. ; 

that would have been an obvious and palpable mcon-> 
sistency on the face of the declaration, which would 
undoubtedly have been, therefore, bad ; but that ia 
not so here, or any thing like it ; he demands strictly 
the integral sum of 800 /• ; and that is a good 
demand ; for the other sum is distinct and sepai^Ie, 
and need not be demanded by the declaration, or 
shown to have been satisfied. 

I am therefore q£ opinion, that this declaration is 
properly drawn. It certainly might have been made 
more formal, but that was by no means necessary ; 
therefore there must be judgment for the plaintiff. 

Gareow, Barorij concurred. — I will say one 
word only, varying my opinion, from that of my 
brother Wood^ who has said that these two sums 
f are sepajraUe — I say that they are in their nature 
separate, and never were one integral sum, and the 
reasoni good sense, and justice of the case, are all 
against the objection. 

Fer^ Cur. 

Judgment for the pidntiff. 



Smith 



TRINITY TXBM, £7 OKO. in. 389 



^817. 



Smith v. Carrutheus and another. Wtdnaday. 

tM /mm. 

Cause was now shown, by Reader^ against a rule Senrice of no- 
obtained by Bichards^ that an order for chai^ging ^i^^^Ll^ of 
the defendant in execution might be dischanredy 5 wnt.oferror, 

% t t t* t !• It #» J 4 ^ C"*** *n error 

and the defendant freed therefrom ; a wnt of error not having 
haring been aUowed, and notice thereof previously ^SiS^tlpS^ 
given to the tipstaflp who brought the defendant ^"^ 

into Court. defendant 

in cuttody 
into Court, 

The rule had been moved fbr on an affidavit, (where the 
stating, that a writ of error in this cause, tested the jaiowance of 
14th June J had been sealed and allowed on the f^J!!L^ 
i6th ; and that after such allowance, and on the him,) for the 
same day, a notice in writing of that allowance vras £u^^g 
tendered to the tipstaff in Westminster Hdll^ in ^^"^ ^ 

. *^ . » 1 1 execution, 

yx)hose custody the defendant then was ; but that is not tuffi* 
the defendant was, notwithstanding, afterwards on ^^^^ ^ect of 
the j»me day charged in execution. * mptrudiat, 

J ^ so as that the 

defendant 

The affidavits in answer stated, that final judg- ^^i^^,^ 
ment had been obtained on the 5th of May last ; ^t«r ^^ 
that a writ of habeas corpus was issued on the I ith in executun. 
of Jime^ and lodged in the Fleet Prison^ for the it should 
purpose of bringing the defendants up to be on the pbin- 
charged in execution on the 16th j and that no Jj£***"*^'' 
bail in error had been perfected. kul haU in 

error been 
perfected^ it might have been ground for a special appHcatioA to the Court, to djs« 
charge the defendant out of custody. 

It 
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It was contended, that the notice of the allow- 

Smith ^^^ ^^ ^ ^^ ^^ error, served at such a time and 
V* under such circumstances, did not make it an 
effectual supersedeas. 



CarrU" 

THBRS 

and another. 



' In support of the rule it was submitted, that the 
writ of error having been allowed, and the time for 
putting in bail not having expired, it suspended the 
execution. In Sampson v. Brown (a)^ it was held, 
that the allowance of a writ of error was in itself 
a supersedeas, although bail in error had not been 
put in. So also in Meagher v. Vandt/ck (b), a 
writ of error was held to be a supersedeas from the 
time of allowance. 

Wood, Baron. — It is not only necessary that 
the writ should be allowed, but notice of the allow- 
ance should be served on the plaintiff's attorney^ 

[The Master being referred to, certified that that 
was the practice of this Court.] 

GrXham, Baron. — If bail in error had been 
perfected, it might have let the defendant in, on a 
special application to the Court to be discharged 
from the execution. 

Rule discharged. 



(a) 2 East 439 •. (h) s B. & P. 370 

* In that caae Lord lEIMboreugh, adTerting to Perry r. CavipbtlL 
(3 T. R. 390,} said, that Lord Kmy&n had there held, that the allowance 
mnd terviet of the writ of wtot waft a mper$€df9$. 

Butts 
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Butts and others, Assignees, &c. v. Bilke , \^^7- 

and HaVELOCK. Wedne^qy 

^bih June, 



Da UNCE Y now showed cause against a rule wmi^dnter- 
which had been obtained by Comyn on a former ftrcto stay 
day, that on the defendant Havelock's bringing a judgment 
into Court the damages recovered in this action, the Jrovcraralnit 
plainti£& should be restrained from issuing execu- a defendant, 
tion in this cause. Until* they should have executed tiiF shall do * 
a bill of sale of the ship Satyr, and perfected the '^l.^^onT' 
transfer thereof to the defendant HavehcJc, and able, to make 
that all further proceedings should, in the mean ant a title to 
time, be stayed. |^-f Jj", 

action. They 

llie plaintiffs hdd recovered a verdict in 3,006/. dfcdontodo 
damages against the defendants*, in an action of '^' 
trover, for a ship seized by Bilke, the sheriff of A rule for 
Surrey, under a Jieri facias, at the suit of <iischar^J 

Havelock. nmtba^i^ 

The mle was obtained on the suggestion of the 
hardship which would fall on the defendant if the 
Court should refuse to interfere, for if he were to 
be called on to pay the amount of the damages re- 
covered, before a sufficient title sholild be made to 
him by the execution of a bill of sale, and a fegulat* 

* The particular facts of this case are given at length in 
ihe case of BiOtHi v. BiLhe^ anU^ p. 241, 

VOL. IV. X trattsfei^ 
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1817. transfer perfected, and the register given over to 

Butts ^™ ^y *^^ plaintiff, he would be the whole out of 
$nd others, pocket, without being in a situation either to sell 

BiLKE and *^® ®^P» ^^ ^ ^^^ necessary, to enaUe him to 
Havilock. satisfy the judgment, or to exercise any act of 

ownership over her, to which he was as much en- 
titled by the verdict as the plaintiffs were to their 
damages. 

It was now objected to |he motion made oa the 
part of Havelocky that the object of it was merely 
to delay the plaintiffs j and it was statM that tlie 
plaintiffs had it not in their power to do what was 
required of them, but that they were willing to 
execute a bill of sale. 

e 

BoUand and Comynj in support oi the rule, sub- 
mitted that k would be great injustice to the 
defendant, to compel him to pay the value of the 
ship, without having a title made to him by the 
parties who were to receive the money ; — that this 
was an application to have the benefit of the equi- 
table interference of the Court, in exercising a 
power inherent in them of controlling the proceed- 
ings in a cause before them. 

Richards, Chief Baron. I fear the Court 
cannot assist the defendant in the present instance. 
We cannot tell a plaintiff' that he shall not have the 
fruits of his judgment till he has performed any pre- 
ceding condition which we might annex to it j though 
in equity, it is not anusual to order parties to com- 
ply with certain tej ms, as to execute conveyances. 

All 



r 
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All that is wanted, is, in the nature of a further ^^^7- 
assurance, without warranty, and the plaintiffs, it Butts 
appears, are willing to execute a bill of sale, but ^^ other^^ 
will not do any thing not expressly sj[^ified. It Bitxiand 
would be advisable, perhaps, that this should be t{4«r£LocK; 
stUled h^ an jvrbitrator ; but if the plaiatifts will 
n0t CQpM^ to do what is required of them, we 
have BO power to compel them. 

Graham, Baron, of the same opinion. We may 
regi'et that we cannot interfere in the way required, 
but we have no power to order the execution to be 
stayed, if the plaintiffs refuse to consent. 

Wood, Baron, concurred. Every thing ought 
to be done in the plaintiff's power to make good the 
title of the defendant ; but we cannot engraft terms 
an a Jndgvient peeevBred ^y plaintiff, operating to 
sti^ his execution. 

The pkoBibiff hiaviqg obtained this verdict for 
damages, the pr/9perty li\ the «hip became vested in 
the de&adants ; and ther^ore they may make a 
title; As t^ getting the register transfeiTed, there 
jcan be no difficulty about that* and the sheriff may 
dp it without the assignees. I never heard of such 

tkf^iea|;ion before. We cannot interfere. 



Garrow, Baron, of the same opinion. We 
jOttBBot violate tibe rules «f law to efiect any arranger 
^nt, however equitable. 

Rule discharged, with G0$ts. 



r 
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Wednetday, 

^SthJune.^ WaRDE V. JeFFERY- 

A* purchaser 

clareoffaam- ThIS bill was filed for a specific performance of 
^ound'o^Sic * contract, dated the 2d January 1813, for the sale 
vendor not of an estate in certain glebe land and great tithes, 
fected^he title and to couipcl the defendant to pay the remainder 
^'*^w Mmc ^^ ^^ purchase money, (3,500 /.) ; and for restrain- 
where the for- ing him from proceeding fiirther in an action com- 
in^possession menccd by him, to recover back such part of the 
had been purchase-mOnev as had been paid by the defendant 

aware, troman *- ^ ^ , ,gJ * 

early period of tO the plamtlll OU aCCOUUt* 

the treaty, , * 

that there was 

Soothe' The defendant, in his answer, admitted the 
abstract, but agreement, and that he had entered into possession 
less continued and receipt of the said tithes and premises in the 
with^iie latter ^^^ month, and received the rents at the following 
<iown to a re- MichoelmaSj but insisted, that having been advised, 
and then on a- on the abstract being delivered in the month of 
fortnight ifter October 1815, that the title was defective, he after- 
theiast act of wards (on the 22d January 1815), gave notice of 
tells him, that his relinquishing the contract ; of which relinquish- 
the extract! 1^^°' ^^ ^^o gave noticc to several persons with 
Aninjunc- whom he had made sub-contracts, for the sale of 
**°" Td^*^^ parts of the said glebe and tithes, previous to his 

stay an action ' - ' 

commenced at law by the purchaser^ to recover back whatever of the purchMe-* 
money has been previously paid under suclr circumstances, on motion^ almost as of 
course ; and if the case were made out, it would be sufficient ou the hearing. 

Time is not of the essence of such a contract. Had the purchaser declared offy 
on delivery of the abstract, he might perhaps have got rid of it, and given up 
the possession. 

commencing 



Jeffery. 
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commeucing the action for the recovery of the ^^^7- 

purchase-money which had been so advanced; — Warde 
and that he couM. not afterwards be considered as v. 

in possession. 

The answer also stated, that after the defisndant 
had paid the two first instalments of 2,000 /• and 
5ooi. and interest, down to the first of January 
1 8 1 6, he then first discovered that the right to tithes, 
did not extend to all the lands mentioned in the. 
agreement ; and therefore he applied to the plain- 
tiff for a terrier or particular qf the said tithes, 
which was not furnished ; — ^and that being pressed 
for further advances, he wrote a letter to the plain- 
tiff, on the 'jth January 1817, stating that when 
he should have received the terrier, before men* 
tioned^ and have been allowed for the quantity of 
land which appeared to him to be deficient, he 
would pay the further money required of him, into» 
any banking-house in London, but that such ter-^ 
rier had never been sent to him* 

The defendant admitted the action was brought 
in last Easter Term, and submitted, that as the 
plaintiff had not made out a good title in a reason- 
able time, whereby he had sustained great damage, 
loss and trouble, he was therefore not bound by his 
said contract, or to accept such title as the plaintifi^ 
could make to the said lands, tithes and premises, 
which he had been advised and believed was not 
good or marketable. On these facts, 

Trower and Lovat now moved for an injunction, 
as to the defbndant's action at laft, which 

X 3 Martin 



1817. 



TV 



JLJ 



Wabdi 

V. 
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Martin and Spranger opposed, contendipg, thai 
contracts were not to be thus kept open to an inde* 
finite period ; and that there must be some timo 
limited within which a vendor ought to be com- 
pellable to perfect his title, or a purchaser should 
be at liberty to abandon it. And they uiged the 
fact of possession haying been given before the de- 
livery of the abstract, to show, that at the time 
of the defendant's taking possession, he was not 
aware of the objection to the title. 

Trower and Lovat, contra, contended, that 
time was not of the essence of such a iHmtract, and 
therefore the jdaintiff was not bound to complete 
his title within the precise period. They inttsted 
that it was the defendant himself who had ^^ayed 
the performance of the contract, for the plamtitf 
had been always desirous of to doing, while tiie 
defendant was throwing ob^timis in his way; and 
the purchase^money being a laige smn» it muM; be 
ia great object to a vendor who has ptoted with the 
possession of his estate, to receive it in this or any 
case. They submitted, therefore, that the Court 
would not decide so important a question on an 
interlocutory motion; 

Richards, Cliief Baron. The Court are of 
opinion, that the injunction ought to go. I tvin 
state the reasons which govern ine, and which toay, 
in the end, be useful to both parties. This case 
does not involve the question (which must, when- 
ever it arises in any case, be the consequenoe of 
veiy special circumstances) of time being of the 

essence 
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etsenea of a contract. In almost all the cases 1817. 
where the time is fixed, as if it were that the estate Warde 
vhould be c<^veyed within three months, the time v* 
is not even then of the essence of the contract, for J^'"*^- 
most generally it cannot be done. Lord Thurloxi) 
Yf^s strongly of opinion ip fayour of the rule, that 
tiffie should not be of the essence of a contract, even 
where the agreement was for ^ particular day; and 
op one occasion (q)p where it was put hypothetically . 
ip ^Igunieoty th^t there might he an express clause 
i^s^rted fpr ma]^i|g such a contract void, X^rd 
ThurlQ/uf% short ap^wer was, — " Well, Mr. Mans- 
^*^id, wjiat would you get by that?" But the 
argum^n^ r«i^ed on the fact of four years having 
expired i^ this case, without a title being made, 
much suiprised me when used by a purchaser, who 
h49 hunielf km by for 9 considerable time, without 
t^ng any «tepc w showing any anxiety to get his 
iSGx^fxv^ q^mpl^ed. He ha^ beep equally guilty 
of delay, although he complains of the plaintiff*. 
[His Lordship dwelt with particularity on the dates 
lof the diftepeiM^ periods of the negociation, and 
adverted to the f%ct ^f the 4^en4^ having conti- 
nw^ in po^s^onO Fpssibly the defendpnt might 
huve .^i&^eii <# when the 9bstrac|; wiui delivered, 
j9r ill fi rea^fpn^We ina^ ^St^ j but then he must 
iHWie ^eliyjerpd Hp po^^o^ ; b^it hjere, from the 
jrq^r )$13 t9 ^Sfg, Wtters^h^yie b^n continually 
fpmmg \»tymm t^ P^i^qs^ off^ the ^ui^ct of the 
fiOisitiMt; wd ^e,*Wfpfs fyrti^r abstracts, and goes 
urn mtii thp n»g9<»»()^ 4o V9 to •th^ 7^ J(imfary 



' GritgiOH ▼• Riddle, cited in Seion v. Slade, 7 Ve». 268. 
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1817; on that day, admitting, therefore, that he 
considered himself to be still a purchaser, and yet so 
soon after that time, — and after that long course of 
negociation, as the 2 2d of the same month, he turns 
round on a sudden, and without previous notice, 
sends a letter, in which he says he declares off» 
and that on an objection to the title, which he was 
aware of from the year 1813. Now, can any case 

, be imagined, where, under such circumstances, the 
Court would refuse to interfere ? Surely this is, 
therefore, a very clear case, and I think that the pur- 
chaser is still bound by the contract. For these rea- 
sons, independent of the general rule,— that injunc- 
tions ought to be granted on motion where a prima 

facie case, for the interference of the Court, is made 
out, — I should, in such a case as this, say the 
defendant was bound, were I now giving judgment 
on the hearing. THe better course however would 
be, that the parties should agree to a reference in 
the mean time. 

Graham, Baron. I am clearly of opinion that 
the defendant ought not to be permitted to go on 
with this action. There is no time specified in the 
contract for its completion. The defendant was 
put into complete ownership of the property, and 
has been long in actual possession of the profits ; 
and he enters himself into contracts to sell. The 
question then is, whether the Court will, in a case of 
this sort, say that a vendor is bound to complete his 
title within a certain reasonable time, when the 
parties themselves have made no such agreement ? 

c^ But 



JsMintVLY^ 
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But here, the defendant, by his letter, admitting ^817, 
himself bound so late as the 7th January 1817, Warde 
requiring further satisfaction as to the title, cannot ^ ^ 
be allowed, on the 22d, to declare off, on the ground 
of the vendor's having neglected to perfect his title 
in a reasonable time. And the hardship of suffer- 
ing this action to proceed, would be the greater, 
because the defendant has received considerable 
sums of money from the rents and profits. When- 
ever this shall come to a hearing, there must be a 
decree for the plaintiff. As to the question of the 
title^ that must go before the Master. 

Wood and Garrow, Barons^ of the same 
opinion. 

Injunction granted^ and Title to be 
referred to the Deputy Remem^ 
brancer. 



Jones 
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' "" — "^ JotfKS aud Qfchem t^ Darch and othcry* 

fhth June. 

In anaction THIS wps AH a^tiou on ft bill e£ eiehany dmwti 
exch<^'" ^^ ''^ 2%P)MW ^5pi^/ an th« disfendaata, (Darckj 
against the ac- DkkeMon^ & Co.) and acceiptod by tiiMi, » finreur 
th^^cTind ofMessTi. ?F^, ^ipputf A Ca*, andl^y Wm. Aspull 
first indoner injorsad to HAe ^oaM, and by ium to the plaiB<- 

wataninmnt, -^ , »• t^ 1 ^ 

the jury hav- tuB, who owit ois bankers. 

ing found a 
▼erdictfbrthe 

plaintiffs, on jf appeared in evidence, on the trial before the 

evidencethat -,5«,^t» ■•• *^^ 

thedefendants Lord Chief Baron, at the sittings m tMs term, 
fhTjI^crep'i^ that Thomas AspuU, the drawer of the bill, liad 
it, jhat the ijj^gp mauaging clerk of the defendants at the time 




t,and when the bill was drawn ^ — that the defendants 
Sfart! in- ' afterwards stopped payment : on which occasion it 
doned the bill y^^ arranged between them and their creditors, that 

oeiorethcyac* , , 

ceptedit} th^ on the latter receiving 10^. in the pound by three 
thoSTciiciui^ instalments, no commission of bankruptcy should 
stances, (it be suedout against them;. and certain persons, who 
that the de- had become security for the due payment of those 
£cn*hi aT^ instalments, entered also into a bond of indemnity 
pnu:tice of to the defendants (on having their property deli- 
t>n similar vcred up to them) against the future claims of any 
S"<gs\S*£ of their creditors. 

Verdict by 

new trial, ap- The defence set up was, that Wm. AspuU the 

plied for on 

the ground of ^ 

the le^al objection,— -(hat an infiuit could not) b^ his indorsement, give currenty 

to a bill of exchange \ but tbey refrained from civinj; any opinion on the effect (x 

s^ if bfonffat before them on a case more free mm imputauon. 

paycC) 
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pftyec^ who vfm the ton of Thomas AipuU the 
drtfwer, wai an infant) and could not therefore 
indorse a bill. And it was put as asiu^iaiis trans- 
action altogether ;, beoause, it was stated, tk«t the 
biM had been in fact applied to the private purposes 
of the drawer, who was said to have deceived his 
employers, and that he had kept it back till after 
the settlement of the defendant's affidrs, and that 
th^re was no other person in the firm of Wm^ 
A,spuU h Co. besides Wm. AsptUh nor ever had 
been. It was also objected, that in point of law the 
payee, who was of course the first indorser of the 
bill, being an in&nt both then and now, was not 
entitled to indorscp nor could, by his indorsementj, 
give currency to the bill, or render it legally nego- 
ciable. But the cause being su&red to proceed^ it 
appeared that all these circumstances were known 
to the aoceptors (the defendants), and that the bill 
had been indorsed before they accepted it, and 
therefore the jury found a verdict for the plaintiffi. 



30 i 

1817. 

J0N«S 

and otfaen 

o. 

Darch 

and others. 



Jones now moved for a new trial, on the ground 
bf the objection, that the indorser, being an infant, 
could not give the indorsee a right to sue on it 
against the defendants ; and he cited the case of 
WilUams v. Harrison (a)^ where it was ruled, 
that infancy was a good bar to an action on a bill 
of exchange, notwithstanding the custom of mer-^ 
chants. In the present case, the infant was the 
first indorser, and as he could not bind himself^ 
the bill could not be negociated through him \ and 



X^) Carth. 160. 



he 
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18 17- he distinguished this case from that of Taylor v. 

Jones Croker (b) by its having been proved here, that 

and others the indorser was not even now of age, so that there 

could be no subsequent consent implied, or any 



V. 

Darch 



aiid others, new promise made* 

'1 

But the Court refused the rule, saying, that as 

far as these defendants were concerned, who were 

proved to have known all the circumstances before 

. they accepted the bill; and as it appeared from 

the evidence (which the jury believed) to have 

been their object to get all the money they could 

by means of such bills ; they ought not now to be 

permitted to avail themselves of the objection, 

' whatever weight it might have had in a case of 

different circumstanced. 



Rule refused^ 



(h) 4 Esp. 187. 



Eytojn- 
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I EYTOil Vi DiCKEN. > ^ ^^^* - 

Wedftnday, 

j William Massey havmg been declared and * — LJI!!L/ 

confirmed the purchaser of lots Nos. i and 6, parcel a purchaser, 

I n •/•111 111/*! -iV who IS not 

I of certain freehold estates sold before the Deputy satisfied with 

! Reine9ibrancer» under a decree of this Court in R^n^m-"'^ 

the above cause, (which was a suit by creditors,) hrancer'sre- 
and being dissatisfied with the title set out in the title to pre- 
abstract, obtained an order to refer it to the Deputy S^der a decree 
Remembrancer in the usual manner, who reported o^ t^e Court, 
that a good title could be made to the premises leave to file 
comprised in those lots, theSS?"" 

If he does 

Shadwell now moved to confirm that report not do so 

y t . t t the motion to 

absolutely, when confirm may 

be then made, 
, , * t ^^"^** ** *n 

Spranger objected, that m point of practice such order absolute 
an order could not be made absolutely in the first instance,*be- 
. instance, but that it ought to be moved for nisi, ?^^^^ *iy^^*^ 

^ .be considered 

in order to give the purchaser an opportunity of that he is sa- 
showing exceptions for cause, as was the course in *{[g \i^^^ 
the Court of Chancery ; but ^ But if, when 

the order is 

On reference to the officer, it was reported to purchaserii 
be the practice of this Court to move for such an S^^^^^xccp. 

tions instanteTf 
the Court will allow him to do so* 

A purchaser is not compellable to accept a title reported good by the Depnty 
Remembr»icer, in a creditor's suit, against an objection, that the close In dispute 
having a given name, by which it hals been long known, is not described by it in 
the title-deeds, notwithstanding the vendor has been long in possession of the 
land as jxirt of the estate conveyed to him by the deeds. Such a title is merely 
prima fade* 

order 



Eyton 
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1817. . order absolutely in the first Instance; and that, 
wherever it was intended to exce^ to the Deputy 
V. Remembrancer's report of title, the course was for 

Picker, ^j^^ purchaser ta apply to the Court for leave to file 
the exceptions ; and that if he shduld not do so, 
die rule was, that he diould be taken to be satined 
with the report, and then the motion to ocnfinn it 
was almost of course, and the order was granted 
dbsolntely in t3ie£rst instance, as now BM>ved. 

Spranger then proposed to show exceptions for 
cause instanter, which the Court allowed him 
to do* 

llie exception with respect to lot No/6 waa : — 
that there were two closes of land comprised in that 
lot ; with respect to one of which, caHed the Croyte^ 
no mention whatever was made throughout die ab- 
stract, nor had any title whatever been deduced to 
the said close, notwithstanding it had always Ibeen 
known by that name ; whereas ail the other lands 
belonging to the estate were particulariy specified 
in the old deeds mentioned in the abstract, and the 
(itle formally set forth, and that the only proof of title 
made to that close before the Deputy Remem^ 
brancer, was by the affidavits of several old persons, 
who had i}een employed as labourers on the lands 
generally,—' that they knew the close called the 
' Crwfle, — that it had been known by that name, and 
^.w&re€ 'by any otiier, as long as they could remem- 
' beTt — and £ha;t it had been also so longin the posr 
^ aessim iff the defendant and his ancestors, and had 
^ been considered part of their estate/ He submitted* 

therefore, 
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t)iBrefore, that such a proof of title was not sufficient 
to compel a purchaser to take it, as at best it was 
only prima Jacie, (for mere possession was not in- 
consistent with any estate not amounting to a fee,) 
to which a purchaser has always been held to have 
a right tb object, and to refuse to accept, md 
therefore he ought not to be concluded by the 
report. 

Shadwelly on the oth^ hand, contended, that 
proof of such long possesision, accompanied with 
^e titlerdeeds of the estate of which the close in 
question formed part, was quite enough to justify 
the report of validity of title, as it would have been 
to warrant a jury in finding in the affirmative on 
an issue» whether Dkken was seised of the piece 
of ground in fee. He submitted that it was not 
necessary to describe every piece of land by any 
particular name which may have been given to it, 
wl^en there are so many better modes of describing 
thtetn jfn use : and he insisted that the exception 
mm taken, fonnded on such ^ objection, was not 
sufficient to invalidate the present t^eport. 

M 

\ 

Richards, Chief Baron. — The Court are of 
ophiioti that the Master^s report is ntft right. The 
evidence on which the report proceeds is merely 
that df long possession, l^eu this close is not 
mentioned in the abstract Ibiy imme, and it is proved 
to have gone lor ^a great J»gth ^f time by a par- 
ticular name, imd the other lands are so described. 
It is tharafore t09 Qmdi ito oaM ^m the Court 4o 
presume, at present, that the Croyle was not so 

called 
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called in 1777, when the conveyance of this estate 
Eyton '^ *^^ defendant's ancestor was made. The Court 
V. cannot compel a purchaser to take a prima fade 
DicKEN. jj^jg founded on such grounds. 

Graham, Baron.— The objection may be, per- 
haps, somewhat captious; but it is one against 
which we cannot force an unwilling purchaser to 
accept a title. 

Wood, and Garrow, Barons^ concurred. 

Exceptions allowed. Title referred 
back to the Deputy Remembrancen 



w^ 



Wednesday, 

^5ih June. 

s , -» 

The Court 
wlH not order 
a defendaiity 
arrested in 
trover, to be 
discharged, 
on filing com- 
mon bai]> on 
motion for 



t?. - 



Parke moved that the defendant, who had 
been arrested in this action, might be discharged, 
on filing common bail. 



The nature of the action was trover ; and he 
contended, that as the plaintiff had not in his 
that purpose, affidavit, on which the process was obtained, neera- 

toundedonan . i-iii-ii 1 ^ 

objection to tived a tender, which he submitted he ought to have 
SSon^' done, under the 37th Geo. III. ch. 91, s. 8. (aj-y 

^hich the 

process issued, (a) Tidd, Pl^. 150 — 8» 4th ed. 

that it did not 

negative a tender: although the motion be made on an affidavit, stating, that the 
value of the sulyect matter of the su:tion had been, in point cf fact, actually ten- 
dered to the phmtiff before the writ was sued out^ 

^id 
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and more particularly as the value was sworn, by ^^ ^7- 
the defendant's affidavit, on which the motion was 
made, to have been in fact tendered to the plaintiff 
before the action was brought, the defendant was 
entitled to be discharged on common bail. 

But the Court held, that the statute did not 
apply to the case of a defendant held to bail in trover, 
which could only be done under special circum- 
stances, and on an application to the Court. 

The motion was therefore 

Refused. 



GooDE V. Sir W. Lewes, Knt. 



fVedneadmf, 
tSth June. 



1 H £ plaintiff (a surveyor) had recovered a ver- ilie Court 
diet, in an action o£ assumpsit^ for work and labour Tpaii^^Sio"^ 
on the defendant's account, at the last Spring; winpriw>n» 

__ ^ _ _ _ r — o applying for a 

assizes at Hereford^ — damages 500 /. new trial, on 

the ground of 
excessiYC da- 

Taunton, in the last term, obtained a rule to mages having 
show cause why the verdict should not be set aside, agaln^'him, 
and a new trial granted, on the ground of the jury cosu^o?thc 
having given excessive damages. former trial 

Plaintir« 

Dauncey for the plaintiff, before he proceeded ^5"^^,^^, 
to show cause, objected that the defendant was not cauM againit 
VOL. IV. Y entitled ^" "''^- 
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entitled to move to make his rale absolute, until 

GooDE ^ should deposit with the officer of the Court the 

t'* costs of the former, which he contended the de- 
Sir W 
Lkwss Knt. Pendant was bound to do : and he cited the rule 

from Tidd*s Pr. (^ajy — ^that where a verdict is set 
aside, and a new trial granted, on the objection of 
the damages being excessive, it is always on pay- 
ment of the costs of the former trial. In this case 
the defendant being in prison, he submitted that 
the plaintiff was entitled to the interference of the 
Court for protection against the probable result of 
the present rule, which would be the loss to him 
o£ the advantage given by the practice of the 
Court to persons in the plaintiff's situation, who 
would be at all events entitled to the costs already 
incurred in the action which had been tried, and 
had terminated in his favour ; and that a defendant 
ought not to avail himself of the rules of the Court, 
without complying with the usual terms : But 

Tlie Court refused to make the order ; observing, 
that if the object of such an application was ad- 
mitted to be matt^ of right, the consequence 
would be, that a party might be compelled, on 
many occasions, to subttiit to an unjust ver^ct 
against him to any amount, for no oth^r reason 
than his inability to pay the costs of e former trial. 
Hie application was theref<>re 



J^6siilp0fl# 



{4iJ Aige iB§, 5th «lk. 



r 
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f5th June. 



mf 



SH A DWELL rose to make a motion in full Motiontin 

causes to be 

Court, in a matter which was pending before the heard before 
Lord Chief Baron, in the exercise of the sole juris- chief Baron, 
diction committed to his Lordship under the recent *? ***^ "«'"-, 

, , _ ciseofhis sole 

act of parliament ; when the Court intimated (not jurisdiction, 
as matter of regulation, but as the natural course ^g b/fore 
of practice in such cases, to prevent a clashing of ^i' Lordship 
jurisdictions), that all motions, in causes to be in the inner 
heard by his Lordship, must be made before him c®^'^- 
alone, when sitting in the other Court. 



Watson v. Edmonds. 

ibth June. 

OWENy Sir Wm. moved, on a former day, that if a sheriff's 
the^ sheriff of Worcestershire might be ordered arrets a'de^ 
to show cause why it should not be referred to ^ndant, de. 

- _ - , - , mand and 

the Master to ascertain whether he (the sheriff) receive from 
was entitled to any and what part of the sum si^ Aalfhc 

is liable to 
pay as a cap- 
tion fee, and for the expense of the bail-bond, &c« the Court win, on motion, 
order it . to be referred to the Master to ascel'tain what the officer is entitled 
to on that account, and order him to restore the surplus to the defendant, and to 
pajr the costs of the application. 

. » 

A charge of i/. 131. 6^. , made on a defendant in fee, ^hoUy disallowed by the 
Master, on a reference to him under such circumstances. 

Y 2 of 




Edmonds. 
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of 2 1 135. 6d. paid to his officer by the defendant ; 

Watsow ^^^ ^^y ^® should not refund to the defendant 

V' such sum (if any) as the Master should report to 

have been overpaid to the said officer ; mi why 

the sheriff should not pay the Costs of this appli* 

cation. 

The rule was obtained on an affidavit, stating, 
that the defendant had been arrested in last Easter 
Term, when he immediately entered into a bail- 
bond ; — that the officer, after he had executed the 
bond, demanded the above sum of the defendant, 
and detained him in custody till he paid it, which 
he did in order to procure his dischai^e from the . 
arrest ; — and that the defendant and the said she- 
riff's officer, both lived in the same town. 

It was submitted, that the sheriff was not entitled 
to charge any fee for the arrest of a defendant 
from the defendant himself, because it was a 
charge to be made by him on the plaintiff; — and 
that, whatever he were entitled to charge the de- 
fendant with as the expense of the bail-bond^ it 
could not be any thing like the sum which the 
officer had demanded and received from the de- 
fendant, in the present instance. And he directed 
the consideration of the Court to the case of a 
defendant going to prison and afterwards perfect- 
ing bail, and inquired whether an officer could 
then keep him in custody till his fees were paid ;-^ 
or, in the event of the action being defended, 
whether the Master would allow the defhtdant 

any 
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any caption fee in taxing his costs against the , ^^^7- 



V ' 



plaintiff. Watiok 

V. 

No cause being shown, the Court now made the 

Rule absolute ^. 



* Tbe Master difsllowed the whole of the charge. 



END OF TRINITY TXRM. 



^^Y^ 
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GRAY'S-INN HALL. 

The King v. Hoddkr.— (Extent,) 



1817. 



V 



Ex parte Taunton. 9th Juu,. 

O fTEN, Sir Wnu and Taunton^ moved for a rule where a land- 
iX^ show cause why the time should not be enlarged tiainedfor 
for the sheriff of Somerset to return two writs of ^^^^^ 

nant has 
reipkritd the goods, and has sold a put on his own account, by permission of the 
landlord, if in the mean time the remainder are sdxed under an extent tested after 
the distress for a debt doe to the Crown, which is satisfied thereout, according to the 
exigency of tlie writ, this Court cannot, in the exercise of its eqiutable jurisdiction^ 
intmere to enlarge the time for the return of the process, that the slieriff may in the 
interim proceed under it against the defendant's huubf for the Undlord*s indemnity, 
on the ground, that the defendant badrnt^pinSitg th t&jtreu^ mpmt ^ffact^ goods 
and ckaiuU st^Uuni to satisfy the Crown's debt^ or in any way use the Crown 
process in favour of the landlord under such circumstances, and principal l3r be- 
cause on the levy having been made, the writ would be to intidwti fimctm qffick. 

you IV. ' z extent 



1 
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^^817^ extent against the lands of the defendaiit ; and why 
Ex parte ^^ should not proceed to take an inquiffltion upon 
Tauktok, the seisin of the defendant, of certain lands in the 
The Kino countjr of Somerset ; and why the debts due to the 
f • Crown from the defendant, or so much thereof as 
^^^^*' can be had, should not in the first instance be 
raised out of such lands, and discharged thereby ; 
and why a certain sum of money, already paid to 
the said sheriff by the defendant, and which was 
raised by sale of his chattds, which had been dis- 
trained for rent by the applicant, should not in 
the mean time be staid in the sheriff's hands ; and 
why, afler applying such part therepf, if any, to 
the debt of the Crown, as may be necessary, in aid 
of the levy made but of the aforesaid lands, the 
residue should not be paid to the applicant* 

[Richards, Chief Baron, on the motion having 
been made, observed, — It is a very common applica- 
tion in the Court of Chancery to marshal assets 
under circumstances, but I do not see how this Court 
can do so in a case of property seized under an 
extent.] 

The afipidaririt: n^e in support of the motiop 
st^tied.iia subs^ce,^ that the bailiff of the applicant 
had, on the 3d oi March 1817, seized and dis-> 
strained the cattle, &c. of the defendant, for the Mift 
of 3,001 /. 10^. Q^d* fw r^nt of premises, of wbioL 
Uie defendant was tenant to the applicant \ that he 
. «ept possession thereof till the 8th, on which day, 
when the same were about to be appraised, &c« the 
bailii^ was served with a summons by virtue of a 

. replevin- 
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replevin-warrant from the sheriff of Somerset^ to 

answer the taking, &c. ^ Ex parte 

Taunton, 

* That cm the same day the residue of the goods^ jj^^ ^uiQ 
&c. of the defendant so distrained, as well as the v. 
cattle, goods, &c. so replevied, were seized by the said ^^^^*** 
sheri£^ under a writ of extent issued against the de- 
fendant, tested the 7th day of the same month oi 
March^ for 302Z. 1 1 ^. 11 d. and were also soon after 

taken and seized by the said sheriff under another 
writ of extent, tested the i oth day of Marchy for 
127/* 12^. io^(/., both such sums being due to his 
Majesty for assessed property and land-tajces from 
the defendant, who was a collector of taxes. 

* That on the 16th, the defendant, his attorney, 
and one of his sureties^ applied to the landlord for 
hit consent to an intended sale of the goods re- 
plevied by the defendant on his own account, when 
they entered into an agreement that the produce of 
the sale diould be paid to the under-sheriff for the 
Crown, in discharge of the extent, and the balanoe 
to be paid to the landlord; or, that the whole should 
be paid to a Mr. White^ to be appropriated to 
either debt, as he should think proper ; and that, 
upon taking an account on that occasion, the defend^ 
aat admitted 1,315 2. 11^. to be at that time due to 
tlie landlord for rent ; that the landlord agreed to 
accept a smaller sum of money, in consideration of 
being paid it immediately out of the produce of the 
sale of the replevied goods ; and that the defendant's 
attorney r^resented, that the defendant's sureties 
had deposited with him 300 /, j and that he wpuld 

z 2 himself 
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. ^^^J* . Hmself advance the remainder of the amount agreed . 
Ex parte on to be paid to the landlord : That at a subsequent 
Taunton, meeting (23d March) the following agreement 
The King (which was not to prejudice the former agreement), 
TT ^' was entered into, and put into writing, viz. that on 
payment of 1,050/. to the applicant (in mann^ 
therein mentioned), the defendant should receive 
a receipt in full of all demands ; tjiat a valuation of a 
third of the hay, and all the green crops on the 
farm, was to be made, and deducted from that sum ; 
and concluding with a provision, that in case the 
agreement should not be performed on the defend- 
ant's part within a month, the distress and sale 
should proceed for the benefit of the landlord. The 
affidavit then went on to state, that on the faith of 
*such agreement the defendant was allowed to take 
away, for his own use, his cattle, &c. so dis- 
trained i that 300/. or 400/. of the said sum was 
afterwards paid, but that the residue was not ; and 
that the defendant's attorney h#P^ refused to pay 
the remainder out of the sums so deposited in his 
iiands by the sureties, or to make up the deficiency 
himself as agreed on as aforesaid. 

^ That the defendant was seised of lands in the 
said county of Somerset^ subject to certain encum- 
brances, but which would, if sold, produce more 
than sufficient to pay off the extents, and discharge 
such encumbrances, without resorting to any of the 
goods, &c. of the defendant. 

* That lio inquisition had been taken on the writs 
of extent ; and that they had not yet been re- 
turned; 
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turned ; and that the stock, &c. replevied, was sold 
under the direction of the defendant's attorney, 
and not by the sheriff, or adversely to the defend- 
ant ; and that the defendant's attorney received the 
produce. 

' That the solicitors for the affairs of taxes, on 
application being made to them on behalf of the 
landlord, under the circumstances, to resort to the 
defendant's lands, had consented to give the appli- 
cant all the assistance in their power, and applied 
to the sheriff for that purpose, who refused to act 
further in the matter. 

* That the stock, &c. so sold, had produced 
509/. igs. over <uid above certain part thereof, 
which had been bought in by, and restored to, the 
defendant ; and that the whole of the goods dis- 
trained would not have been of sufficient value to 
satisfy the rent due.' 

These fac£s so detailed in the affidavit, it was sub- 
mitted, afforded good ground for resorting to this ap- 
plication for the equitable interference of the Court, 
so to marshal the assets of the Crown's debtor, as 
thW a landlord who was a bond Jide creditor of 
such debtor for rent due, and who had actually dis- 
trained for the amount before the teste of the extent, 
might not have his pledge taken out of his hands, 
to the exoneration of the lands of the debtor, 
against which the Crown might proceed availably, 
although the landlord could not ; and that if the 
Court had no power to interfere in a case of this 

z 3 sort^ 
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sortj every tenant distrained on, might by cdlttsion 
release his goods and chattels from the effect 
of such a proceeding, through the medium of an 
extent, and thereby defraud his landlord. In 
this instance, the Crown's debt will have been 
levied on the property of a third person, (the de- 
fendant's landlord,) and put into his possession, by 
a mode of proceeding favoured by law, and alvniys 
protected by the Courts. 

It was contended also, that in this case the de- 
fendant had by his conduct waived the benefit of 
the general rule, that the sale of the Crown debtpr's 
lands shall be postponed to that of his goods and 
chattels, where he has sufficient to satisfy the 
Crown's debt ; whereas the landlord had not relin- 
quished, by any act of his, the pledge which the 
law gives him m property distrained; and the de- 
fendant had, in fact, no interest in these goods' at 
the time of their seizure under the extent, which 
could bring the Crown within the rule observed by 
Court, as to the sale of goods, &c. in the Br&t in- 
stance, or preclude the Crown's right to proceed 
against the lands as given by the 25th Geo. Ill- 
ch. 35. s. 1 *• Nor in this case would it be adverse 

to 



* By that statute the Court of Exchequer b authorised, 
on the applioation of the Attomey-Generd, in a summary 
wfiy, by motion, ta order that the right, title, and estate of 
any debtor to his Majesty, in any lands which have been, or 
hereafter shall be, extended under or by virtue of any such 
writ of extent, or dum dausii exiremum as aforesud, or so 

much 
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to the provision of Magna Charta^ that the lands 
^ should be taken, for the same reason, because by 
operation of the distress the defendant had not 
goods and chattels sufficient to pay the Crown's 
debt, nor was he himself at the time of the seizure 
prepared to do so thereout. The words of the 
charter are, — " Non seisiemus terrain aligtiam, 
*^ vel redditum pro debito aliquo quam dm cataUa 
" debitoris prasentia suffkiunt ^ad debitum red- 
'* dendum et ipse deJnf paratus sit inde satis- 
*'facereCaJ.*' 

They dittinguished this case from that of The 
King y. De Catuc fbj^ as in that case there liad 
been no distress made before the seizure under the 
extent ; nor did it appear then that there was su& 
ficient property, of any sort, to satisfy die CroVm's 
debt and the landlord's arreiars of rent ; and the 
application was altogether of a diSerent nature, 
et alio intuitu *. In this case t^ere was no ob- 
jection made on the part of the Crown. 



3^9 

1817. 

^ V ' 

£k parte 
Tauntox, 

in 
The Kino 

V. 
IiQ2>DB|t. 



nwch thereof as ahall be ittScient to tatiify any such debt, 
•hall be sold in such manner as the Court shdl direct, (witk 
ootti,) and the ampluB to be returned to the person who 
would hare been entitled to the lands if no sale had been 
made. 

(a) Co. sd Inst. 19. (h) ArUCy A^ol. U. p. 17. 

* Nor doies the more recent decision in the case of The 
Kingf in aid of Simpson r. Hcjjper, antty Vol. III. p. 46^ 
appear to stand in the way of this application, for the reasons 
girto above in showing that it is ntft contrary to the terttk 
of the great charter, 

z 4 They 
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i8i7- They submitted, therefore, that the Court had 

Ex parte P^^^^ ^ grant the present application; and moTed 
Tauntok, as above* 

in 

V. Richards, Chitf Baron. — ^This is a case which 

HoDosR, must have occurred often, in effect, though it may not 
till now have been brought before the Court, perhaps, 
in this precise shape. The extent, it af^pears, cam^ 
in after the distress, but was satisfied first, in point 
of fact^ and out of the very goods which the land- 
lord had distrained. Then the landlord says the 
Crown has deprived him of the benefit of his dis- 
tress ; and that the sheriff ought to have taken the 
defendant's land, which, the landlord cannot imx>- 
ceed against^ But a judgment-creditor might say 
so too, who has also a special property in the 
debtor's goods, and I do not perceive what equity 
a landlord has which a judgment-creditor has 
not ; and there is, I believe» no instance 
4if aucli an application having ever been made 
before. 

The short case is this : The Crown's debt has 
been satisfied out of the personal eflfeots of the 
debtor ; then the subject-creditor of the Crown's 
' debtor, on the ground already noticed, applies to 
this Court to interfere, as it is now moved. I really 
know not on what principle this Court can inter- 
fere to such an extent; nor do I know of any power 
which this Court has to marshal assets in the case 
of an extent, under such circumstances as these. 



But 



1 
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I 

But another short and insuperable otgection 
arises, from the fact of the Crown's debt having 
been satisfied, and that being so, how can the Court 
proceed to eflfect the desired object ? The Crown 
can hare no other process } and nothing can come 
before the Court again under this extent. 

Graham, Baron^ of the same opinion, and for 
the same reasons. Nothing can bring this extent 
again before the Court. The sheriff having seized 
these goods, even if irregularly, must be answerable 
to the Crown if called on; and must make good the 
Crown debt which he has, in point offset, levied. 

The statute of Henry VIII. as to extents, goes, 
certainly, farther than Magna Charta, in giving 
efficacy to the Crown process; but the Court, 
respectmg the fundamental principle of the Great 
Charter, tempers the exigency of the writ by a ne- 
gative mode, in ordering the sheriff not to proceed 
against the land if the debtor's goods and chattels, 
are sufficient to satisfy the Crown's debt * ; and 
there is a clause in every extent, restraining the sale 
till after further order; but when the Crown's 
debt is once satisfied, the Court can not look to 
the interests of other creditors. 

Wood,. Baron, — It is quite impossible for us 

•to grant the relief prayed by this motion. Suppose 

the sheriff had been called on to make his return : 




Ex parte 
Tai;]itok> 

in 
TbeKivG 

V. 
HODDEIU 



* See also his Lordship's judgment in Rex in aid, &c. ▼• 
Hopper^ ante. Vol. III. p. 47. 

it 
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it vMSt ha^e beetle tlui£ he had levied the Crown's 
ddbt out of the defendant's goods and chattdft^ 
Ccmld "we in that ease order a new writ to le9j 
the Islndlord's refat out of the defendant'^ bad ? 
The Crown can not levy its debt a second time* 
It is quite impossible that we can interfere in the 
way that has been su^estedj if it were only in point 
of form. 



O^nnaw, Baron^ concuired. 



Motion refused- 



mmuat 



Tkurtdavt 

10th Jtt^. I o J 



M£AD£ V. NOBBURT. 



wSfS'^re- Martin moved, that the Deputy Remcm- 
ttrain the De- bnuicer might be restrained from proceeding: fuf- 

ther in the taxation of the costs in this cause. 



puty Remem- 
bnuicer from 



proceeding in 
the taxation 
of costs, on 
the ground 



been present- 
ed to the 
Hoiue of 



He stated, that the defendant bad presented a 
petition of appeal to the House of Lords, against the 

of appttUiuT decree made by this Court on the 2oth May 1 8 1 6 *, 

so fiur as it directed an account to be taken of the 
tithes of certain lands in the defendant's occupation, 

part of*ad^^ Called the Lower Friars Lands ; and that, notwith- 

cree, and is 

•till depend- * Vide anUf VoL II. page 338. 

ing. 

But they will order the payment of the taxed costs to be suspended till after the 
decision of the appeal. 

8tandi]Qg 



VomBURY. 
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rtsnHing such i^pesl iwaa still depending and un- ^817, 
heard, the Deputy Rememfarancer was proceedmg mbad& 
in the taxation of the plaintiff's costs, which, he _ «• 
stttanitted, ought to bo suqmcided till the decision^ 
of the appeal. 

The Court i«fused to make the order jnnyed ; 
because, they said, they could not interfere to stay 
proceedings which were going on in rqpilar coune, 
though they would stop the payment of the money, 
which was the only thing they oould do i and they 
^accordingly ordered that the Deputy Remendbnui- 
t^r should proceed in such taxation, but that the 
payment of the costs should be suq^ended till lifter 
the appeal should have been decided, and the further 
order of the Court. 



The King t^. Bicklsy. 



i tin July, 



A RULE had been heretofore obtained hjCopley, A J^Snt 
Serjeant, calling on the Attorney-General to show having moTed 
cause why this extent should not be quashed, and on fac^s stated 
the proceedings in the mean time stayed, founded on ^^?^^^^**' 
certain facts stated in affidavits made by the defend- satisfactorily 
ant and others. Those affidavits were answered or whereon a 
denied by others, made on the part of the prose- J^jJ'^g^ucs 
enters of the extent, and the Court discharged the win not after- 
rule with costs. 1^:^%^! 

ter a claim and 
C^n^pUM traverse the 

ijaseiee inquisition. 
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'l'^' > Gaselee now applied for leave to enter s claim. 
The KxiTG and traverse the extent* 

To that it was objected that it was contrary to 
the practice ; that there had been rules to chum and 
plead, and that a venditioni ^aponas had issued ; 
and that it would operate to delay the prosecutors, 
which was stated to be in effect the sole object of 
the application. 

The Court held that such an application could 
not be granted after the defendant had elected to 
take the course of moving to set aside the proceed- 
ings, on affidavits which had, in effect, brought his 
merits before the Courts and were s atgfact orily 
answered. 



Therefore they 



Refused the application* 



* 



MiLWARD 
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Mil WARD and another v. Oldfielo. ^ ^817. 

WiNGFIELD moved, that the plaintiffi might The Com • 
be at liberty to withdraw their replication in this tf]^n6ff^ 
cause, and amend their original bill. amend his bin 

where he hai 
been dilatory 

The amendment proposed, was, that another !!!!^?**^ J**" 

• , ' ton, in his 

person might be made a co-plaintiff ii^ the suit, and former pro- 
that certain other premises, (not included in the "^^^ 
original bill,) being in the defendant's possession, f^^^ 'V 
might be introduced into the amended bilL » appiica. 

don, thejr wHl 
do so with 

Rose opposed it, on the ground of the motion ^^^ 
being in the delay of the defendant, there having /" 
beea already great remissness in proceeding on the ^ ; 
part of the plaintiff. 

The bill had been filed in Easter Term, 1815 ; 
-^the d^fend^t filed his answer i6th November 
followiog; — replication, Easter Term, 1816. In 
Michaelmas Term, the defendant moved to dismiss 
the bill, when the plaintiff entered into a peremp- 
tory undertaking. A subpcsna to hear judgment 
having been served, the plaintiff obtained orders to 
enlarge publication till Easter Term 1817. 

In such a case, it was submitted, that the appli- 
cation should not be encouraged. 

On 
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^8i7> On the other hand, it was pressed, that the 

MilwaAd amendment now sought to he allowed, not being 

and another on the common grounds, but for the purpose in 

^ ^' fact of avoiding multiplicity of suits, by consolidating 

claims to the same property founded on the same 

title, and to be litigated between the same parties ; 

the Court would, for that reason, grant the motion. 

RicfiABDS, Chief Baron. — It would be inju- 
rious to the course of practice to grant this motion. 
— [His Lordship recapitulated the proceedings.] 
— It is now more than a year since the replication 
was filed, and why was not this application made 
before? There is no good reason given for not 
having applied; nor is it stated when the new 
matter was first discovered. Then, what has been 
said in support of the motion does tiot appear to me 
to forward it ; for it is not a mere amendment that 
It is required to inake, it would be a new biH : and 
if such a proceeding were now indulged, there is 
no length of time at which it may not be done. 

Motion refused, with costs. 
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1817. 

HoTTE V. Hawkins, Baronets ' ZT, ' 

nth Jmbf. 



The ifefendimt had brought .an sMJou agaaiint tbe An mjunc- 
pWmiff,.to;wav€r tba ammmt of two promi^ry JJl'e.SS"'*'^ 
notes with interest* The plaintiff filed his foiU &r pi'oce^icgs 
a discovery of the circumstances under which the promissoiy 
iM»tQS were, given, .widfor apt iyyuwrtion to stay the J^SnToHu 
pncMdiAg^ , in tlie action; whidli injunction was %vingbeen 

i^. . J givcm to the 

OUaineflU • plaintiff at 

law under a 

* • 

The bill stated, that the plaintiff being, \u 1 808, to sue on ir, 
concerned for the .defqndpnt in confidential af&in^ gagemcnt that 
and having occasion for 150 A, appUed to the d&- >t«iiouid 
fendant f^ and obtained the amount ; forwhich^ fororde. 
jtw^agj^ed, that a promissory note should be given, JS^cdin^e 
p^ble on 4]«Tnand, with i^erest, -and which, note defendanrs 
thft plaint acGordiiQi^yr gave ^ — that the defendant, answer, h!^ 
nevertheless* at the same time, expressly stated, ^^e ^t he 
that he would n^ver call for, or demand, payment; '^^^ ^d 
but that he wished the Aipte to be given as a mere any auch 6a- 
matter of form,, or to thirt effect;— that plaintiff ac ^^^'^^^ 
cordingly relied upon the defendant's honour; but promite, * <i&# 
was requested, in 1811, by Mr. Chilcott, the de- recoiitctiMor 
ibndant's steward, to pfty three year> interest upon ^f^ ^HJ^ 
thenote;-— thAtplaintiff,aware.of hi^liability^in 1^^ itself bound 
and apprehending proceedings, tendered t^Q: three aJ^egatiaD^^* 
years interest tb Mr. Chilcott^ who refiised to re- acfS^rs* 
-ceive for more than one year, but desiced^pro- answer, 
missory note for the reo^ainder, which l2)e )p)aintiff 
gave;— that the defendant afterwajrds having fnv- 
-ther occasion for the confidential services of the 

plaintiff. 
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plaintiff, the latter reminded the defendant of his 
HoTTE engagement not to demand the 150 /. or interest; 
v« whereupon the defendant pledged his word and 
honour that the notes should be destroyed, and 
promised to write to his steward to that eflfect. 
The defendant was then interrc^ted by the failU 
as to the truth of its statements. 

The answer of the defendant contained an un* 
qualified denial of his having ever stated to, assured, 
or gave the plaintiff to understand, that the i5oiL 
and interest would not be called for or demanded. 
The defendant also stated, by his answer, ^^ That 
the plaintiff did not, to the best of his (the de^ 
fendanfs) remembrance and heUtf^ ever mention 
to the defendant that he (the defendant) had 
made an engi^ment not to demand the i5(>iL 
and interest y he, according to the best qf his 
recollection and beliefs in fact, never having made 
any such engagement ;'' — and, *^ that he doth 
not recollect or believe that he did pledge his 
'* word and honour that the notes should be de- 
*^ stroyed, or promise that he would write to Mr* 
•' Chilcott:' 

Bar^ber ndw moved, on the part of the defendant, 
to make absolute the usual order nisi for dissolving 
the injunction. 

Hone^ for the plaintiff, shewed cause against the 
order, on the merits in the answer, contending, that 
the transaction was of such a nature as to leave no 
doubt but that the defendant could speak most un- 
equivocally 



€€ 
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^nivoc^ly to every material fact charged in the 
bill. If he were competent to deny, in unqualified * Hoytb 
terms, (as he has done,) that he ever engaged „ ^' 
i\ot to demand the lamount in question, he could, 
in an eipially unqualified manner, have denied the 
truth of the plaintiff's charge as to what subse^ 
quently passed between them : but, when answering 
that part of the bill, he alters his language, and 
instead of positively denying that any thing after- 
wards occurred, states that, to the best of his re-' 
tnembrance and deliefi the plaintiff never reminded 
him of the engagement he is charged to have entered 
into } and he then cuts down, or at least weakens, 
the express and positive denial contained in the 
former part of his answer, by stating, that according 
to the best of his recollection and belief he never 
made the engagement; adding, that he does not 
recollect or believe that he pledged his word and 
honour to destroy the notes, and write to his stew^ 
ard. And it was submitted, that it could not be 
credited, that a person charged with having given 
a solemn pledge at a certain time, in reference to^one 
plain and intelligible fact, and under circumstances 
distinctly and directly stated^ should be unable 
either to admit or deny the truth of the charge, 
without having recourse to an ambiguous and cir- 
cuitous mode of answering, and sheltering himself 
by a denial, on recollection and belitf^ of what he 
must necessarily have remembered if it had been so. 
The defendant ought to put in an answer consist- 
ent with itself in all its parts, and state a complete 
«id positive negative of the circumstance on which 
the plaintiff's right to equitable relief is founded ; 
. VOL. IV. A A wd 
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iSi7' and in such direct terms as that he ^ight be Itir 
HoYTE dieted for perjury if untrue, beforiB he can ask for 
. V* a dissolution of the injunction. 

Hawkins. 

Sed per Cur. — The defendant has sufficiently 
denied the principal allegation in the bill, and that 
destroys the plaintiff's equity ; for the Court are 
bound by the defendant's positive allegation on oath. 
They therefore made the 

Order abadute. 



AsKAM V. Thompson and others. (Exceptions). 

nth July. 

It it not fuf- 7HE ^aintlff applied for an injunction on opening 

tion for an in- 

jwi^onto Thebill— which was filed for an account between 

festFun bank- , ^ . . 

en from the parties, and for an mjunction to restram the 
Lw,to m^r defendants from proceeding in an action commenced 

the amount of 

chequei paid by them* on accoont of the pUintiff in equity, that the biU (whidi 
also played a difcoverv) states that a partnership subsisted between the plaintiff and 
the deceased principal of the banking firm, m another concern, ot which the 
plaintiff had the conduct and management^ auid that the cheques were drawn under 
special circumstances^ founded on a mutual understanding between the pkintiff 
and thedeceased* to which the defendants in equity* (the smrviflng partners in die 
banking concern), say they were not privy* denying positively, by thdr answer* 
that they were in any nanuer engpiged m the concern as partners or otherwiae. 

Nor is it matter ofmaterialexception to the defendants answer, that under such 
circumstances they do not set forth, as required, the language of the bod]^ of Ae 
cheques drawn by the plaintiff as such managing partner, lor having demed ttat 
they were in an^ wajr concerned or interested in the business* it would be of no 
service to the phuntifi^ if it w'erc so set forth, as that (if it were true) would aTail 
him on the trial at law* (^y 
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and Others, 
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\j iJiem at law, to recover the balance from the plain*- 
ti£P,— stated (in substance) that Smith, a creditor 
€£ the defendants who Were bankers dt Leeds, had «>. 
agreed to ftimish them we^y with a stipulated ^^^jJJJ^ 
quantity t>F coals for a giveA period, .in- discharge 
of his debt bo them ; — ^tfaat they havii^ acceded to 
fais prc^pos^, applied to the plaintiff to tindeitake 
die managemrat of the busi&ess of selling such 
ccmIs, which he agreed to do, in crasidei'atioii of re^ 
ceiring half the profits, and the defendants fur- 
nisfaing him with moiiey for carryis^ Ob the concern 
in which they had so becoine partners ; — that it was 
part of the previous agreement betweeoi Smitf^ and 
the defendants, that ^e formtir should be paid weekly 
ftr whsiero* coei he famished theo> beyond the 
stipukted quantity, and that he should di]aw cheques 
for the unoimt ; — dttt jaa the course of the carrying 
ma of tfaie said concern^ large quantities of coal had 
been delivered by SbifUth to the partnership) and a 
great excess beyond the stipulated weekly quantity, 
and that the plaintiff had made, a^ acting psMner 
axtd manager of the concern, various payiaoimts of 
money into the banking house of the defendwts, 
and had drawn dbecpies on them in &Tour of 
Smith, wt mrious times, <m account of the exoess, 
to l^e amount, at the deat^ of TF. Thompson, (whp 
hadbeenof the principal banUiigiirm):of 5OQ/. ;— 
that diverscomplicated accounts had arisen between 
the plaintiff and Wm. Thimps<m in cona^iiafince (^ 
the premises ; — that after hi$f Tftofr^o/i's^deee^se^ 
at a meeting at Smiths residence, between fFm^ 
.!r&M^«ni's execntors. Smith the pfauntiff, and the 
defendants, certain accounts were stated and agreed 

A A 2 upon, 
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^^|7> ^ upon, in which the plaintiff did not interfere, and 
Abkah ^^ (*^® plaintiff) was then (to his surprise) re- 
V- quested to sign a cheque produced by the defendants 
and others. ^^ favour oi Smithy for the sum of 5,404/. 2^. #</L. 
which he (i^laintiff) on the representation of one of 
the defendants, in whom he had much confidence^' 
that he was required to sign it merely for their 
accommodation, and in wder to enable them tor 
settle Smith's accounts with themselves and Wnu 
Thompson's executors, after considerable hesitation^ 
accordingly did ; — ^that havingafterwardsinvestigJEtted 
the accounts of the said coal concern^ he found 
that the said cheque comprized all the coals fur- 
nished by Smithj and not merely what had beenr 
delivered by him in liquidation of his debt according: 
to his agreement, but also the weekly excess for 
which he was to be paid in money, and for which 
cheques had been previously given by plaintiff to 
Smith, which the plaintiff represented to the de-* 
fendants, and requested them to correct the error, 
which they had promised to do but had. not done ^ 
-^that in September 1815, it was agreed thatiS'nuYA^ 
. should continue to deliver coals to die plaintiff on 
account of the defendants, in liquidation of balances 
due from Smith to them, the saljs of which coals 
the plaintiff was to have the management and con- 
duct of) as before the death of Wm^ Thompson* 
And that in consequence of the premises, divers 
complicated accounts had arisen between the plain^^ 
tiff and the defendants^ which were still unsettled $ 
and that a very lai]ge sum of money was due to the 
"plaintiff on the babmce^ on account of his share of 
the profits* 



STTTINOa ATTEB. TRINITT TERM» 57 GEO, IIT. 333^ 

On that statement of &ets/ the plaintiff charged , ^^^7^ 

that the defendants, knowing the plaintiff could aicau 

not defend himself in the action at law, against the ^^ . , 

said cheques, they had refused to come to any set- ^^^^ 
dement with him, and threatened, &€. unless, &c. 

And he interrogated thepi, amongst other things^ 

Whether complainant did not draw some and 
what cheques in favour of Smithy for the amount 
or price of such coals as had been delivered by him» 
over and above the stipulated quantity in the said 
bill of complainant particularly mentioned and set 
forth ? . - ' i ' 



Whether such cheqiiesdidnot amount, at the time 
of the death of Wm. Thompson, . to about the suixj 
of 500 /. ' or to somia and what other sum' ? ' ' ■ 

.Whether a certain cheque in the said bill, men- 
tioned as having been signed by the plaintiff for 
tlie sum of 5,494^. 2 s. 6d. did ndt purport to be 
the amount of all the coals delivered to' the plaintifi, 
in discharge of the debts due to the said Wm. 
Thompson and the defendants respectively, or how 
otherwise? , 



r 



. . Whethet at the time in the bill in that behalf 
mentioned, or at some other and t^hat time it was 
cot agreed, that ^Si6i^ should' continue to. delivef 
cdalef to the said . plaintiff in turthef liquidation of 
the money owing by him to the said defendants?. - 

.... ■ ^ ^. 
Th^. defi^ndwts in their answer a^fnitted, thai 

/ . - A A 3 suchL 
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^8*7' ^ such A partnersliip ai had been chaigi^ htd tjkkA 

AftKAM between the plaintiff and fFm. Thompson, but de* 

V- ni^d expressly thai they weie themselves partners in 

than as bankers, with whom Smith and the plaintiflT 
had opened an account } and they admitted that the 
plaintiff had made payments of money into Ae bank^ 
for an account of which, they referred to a schedule 
annexed to their answer ; and they also stated, that 
the plaintiff had drawn several cheques on them in 
favour of Sfnitk or bearer, and that it was expressed 
in the body of some or all of such cheques, Hhat the 
same werfe drawn on account of coals deHtered 
by said Charles Smith to said coal concern of 
R. IX Askam & Co. but whether said cheques 
expressed that same were drawn h^ said plaintiff 
in favour of said Charles Smithy for the amount 
or price of such coals as had been delivered by 
him, over and above the stipidated quantity in 
said bill meoti09eid, defendants cannot state 
either as to their knowledge, remembntnc^ in- 
formalloia or bdief, inasmuch as defendants say- 
that said cheques a^ not m the possession of 
4efeadaiKtS| or of any or either of them^ but that 
the same are now ii^ the possession ^ Mr. Moore 
of Leeds, the late managing clerk to defendanta 
in <2ieir said batddng bui»nes6; thai they had no 
opportunity of a{^ying to sa^ Mr. Moore for 
aaid ehe^s, pri6r tb ije&a^dmu .coming to 
London, for that tiiey were not aerv^ with the 
sidbpoBna to ^pear to ^ bill, until tk% nttum* 
day at a late houi^ and that after such service^ it 
was necessary for defendasat^ immediately to oraie 

* up 



f 
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^ i|p to towit, to prepare and put in their answer to 1817. 

3iiid Jiijl, in order that they qaigfat not be restrained askau 

* hj the injunction of this Court, from piroceedipg «• 

* in the action at kw, which they have commenced a^^Jiml 
^ against said plainti£t; and that they cannot, ex- 

* cept as therein before stated, set 4»th as to their . 
knowledge, remembrance, informatioa or belief,, 
whether said plaintiff did draw any and what 
cheques in favour of said Charles Stnith^ for the 
amount or price of such coals ^& hM l^eeUf delivered 
by him ovpr and ^bove the stipulated quantity in 
said bill mentioned. And defendants pannot state, 
either as to their knowledge, remembra^nce, infor- 
mation or belief, whether such charges as in the 
said bin of plaintiffs in that behalf mentioned, 
amounted at the time of th^ death of the said 
fVnif Thompson^ deceased, tQ about the sum of 
^00 L or any other sum in particular y that they 
beli^ved that all the cheques which the said plain- 
tiff drew on tlie said banking houjse pf the said 
JVm. jr%077i|)^on, deceased, and thesie defendants,, 
on accpunt pf the wd coal concern^ (wbich he 
earned on in partnership with the i^d }Vm^ 
Thompson^ l^eeeaaed^ alone) wer^ made payable to 
be#rer^ except one; ai\d tfa^t the said banking- 
.house of rth^ said fVm. J^ompson^ deceased, and 
tbe^e defendants paid the amount 4d the said 
cheques to any person who presented the same at 
fuch banking hou^^ and that the said dieques 
yf^T^ piiid at the banking house of these defend- 
ants a^d paid ^771. Thompson, deceased, as the 
banker of the said plaintiff, and the said fFm* 
Thompson deceased who carried on the coal trade 

A A 4 * under 
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• under the firm of -R. D. Askam & Go. whdly tnr- 
A&KAM * connected with these defendants^ or any or either 
^ ^ * of them.' 

Thompson , 

To that answer the plaintiff excepted in the terfl» 
of the interrogatories. 

• Dauncey, and Temple^ in support of the motion, 
contended, that the defendants could not protect 
themselves from answering, by stating that the 
cheques inquired of were in the possession of their 
clerks who was not in town ; and they submitted, that 
as the question was an important one to the plainti£^ 
the defendants were bound to answer it, and to give 
the discovery sought, as on that discovery their 
equity would arise. 

I 

Shadwellj and Harrison^ for the defendants, con- 
tended, that as the question was general, it was not 
necessary that the defendants should answer it more 
particularly than it had been put. In the present 
case the alleged partnership had been positively 
clenledy which put the ground of there being any 
partnership accounts unsettled between the parties 
wholly out of the question, and the defendants 
were merely proceeding to recover the balance due 
to them as bankers on the plaintiff^s banking ac- 
count. The general purport of the cheques they 
have given, the terms m which they were drawn 
would be surplusage, aiid not material as affecting 
these defendants, if they could be set forth, whatever 
they might be. as between the plaintiff and Wm. 
Thompson. 

JDatmcejfy in reply, attempted to draw the atten- 
tion 
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tioh of tHe Court to the general objects of the bill, 
jBind the tenor of the several interrogatories ; but 

The Court held, that they could not look be- 
.yond the exceptions, and that ^ the partnership 
of the defendants with the plaintiff and Wm. 
Thompson had been denied by the answer, the; 
exceptions were rendered immaterial, for the an- 
swers sought to be obtained from the defendants 
could be of no sendee to the plaintiff in giving him 
any advantage which they would not as well furnish 
on the trial j and therefore the exceptions were 

Overruled. 

Dauncet/y and Temple, then proceeded on the 
merits, submitting that the present was not merely 
a case between a banking house and their customers, 
but attended with complicated circumstances, which 
raised an equity on behalf of the plaintiff, of which 
it was incumbent on the defendants to rid the case 
before they could be suffered to proceed at law ; — 
that it did not appear that there had been any 
conclusive settlement of accounts, or that the de* 
ceased partner, (who was also at the head of the 
banking firm, and therefore at least in some mea- 
sure connected the plaintiff with the defendants,) 
had not agreed to dlow the plaintiff a commission 
on the amount of the coals sold. — And it was not 
denied that he ( Wm. Thompson) had himself drawn 
the cheque for the purpose of settling the banking 
books \ against all which circumstances, the mere 
denial that the defendaints were partners, as relied 
on by them, was not a sufficient answer. 

Shcukvell^ 
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, ^^y- , Shadwellf and Harrison^ obsenrmgt dlat wbeir 

AsKAM ^^ injunction is prayed f(m en merits^ the cdbjjeet is to" 

_ V- obtain some discoyery ancillary to the relief prayed 

and otiien. ^7 ^''^^ ^^^ 9 contended, that the defendants having 

denied the partnership, there was nothing laid 

before the Court on the part ei the plaintiff, to 

shew them that their interference would bSML him 

any relief, so that he had not made oat sodi a. 

ease as called for the equitable int^efenee of the 

Court, to restrain the defendants- from pMeeeding 

in thdr action. 

The Court held, that there was nothing in the 
case to preyent the defendant pursuing his legal 
remedy agEtinst the plaintil^ and th^refcn^ 

Difisol wd the lo^oiietMQtu 



# • • 
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Hirst v. P£IR$£. 



w*. 



lltlk /lily. 



The plaintiff fUed this bill (in June last) for an ^p>^"2*p- 
accouift and an injunction to restrain the defendant injunction to 
from proceeding further in an action at law com- ^nj^ \^^ 
menced against him, on his promissory note for proceeding at 
4,000 /. The bill stated, that the plaiiitiff had been the amount of 
for a long time engaged as confidential solicitor and *^"n ^7 
agent for the defendant, receiving his rents, and ground that 
managing and conducting the business of his estates counts sub- 

siderable balance became due to the plaintiff, which, held tobeprc- 
on a cursory survey of the accounts between them, in having settled 
the year 1 809, was supposed to amount to 4,000?. or ^counT^ieaT! 
thereabouts, which the plaintiff applied to the defen- jng a balance 
dant to pay ; — that the defendant borrowed that sum defendant. 
on his bond, and a mortgage of part of his estate, and j^^ if there 
paid it to plaintiff in liquidation of such balance, l»ve been 
and that the plaintiff at the same time gave the de- quent ac 
fendant his promissory note for the same sum; J^ccn*thcm 

the Court will 
not contjdeir that a ground for interfering* •> where the defendant states that the 
plaintiff has witiihdd his accounts, uid remstd, though oiten requested, to come 
to a settlement. 

Charges fsr business done, at attorney or agent, wiU not rat^e an account, so as 
to give such attorney or i^nt an equity against the holder of his promissoiy note, 
as money mutually due on either side wilT, for such demands are rather matter of 

Nor does it destroy the effect in equity of a settlement of accoimts that 
chsurges for business done before the liquidation of the accounts were not included 
is the account 90 jettM, 

To conscitttte what is called a mater&l eascepdon, or one on the opening of which 
an injunction will be granted, it is not only necessary that the charge is not fully 
mmwmmd, bm the durtgc itsetf tmast be of tnch import that the answer will be of 
UK to the plaintiff in. lis ddence at Jaw ; and if that is not manifest, the want of 
wiH^nOt entitle tlie plaintiff to an injfiii«ticm. ^ * 

• agreeing 
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^^^'7' agreeing, at the same time, that if the balance should 
Hirst ^^^^ ^ut to be more, or less, it was to be settled 

^'^ afterwards between themselves. 
Pbirss. 

That the plaintiff aftierwards continued to be em-* 
ployed by the defendant as aforesaid tUl t\e present 
year, and that no other settlement of accounts ever 
took place between them till about March last^ 
when their mutual accounts were stated up to De- 
cember 1816, and signed by both parties, whereby 
a balance of 97/. appeared to be due A-om the 
plaintiff to the defendant ; but that such accounts 
were imperfeict and erroneous, inasmuch as, although 
the phuntiff had continued to transact all the de- 
fendant's business from said month of December to 
March, and particularly in the conduct of a certain 
suit in Chancery, for which a considerable sum was 
due to plaintiff, which had neither been paid or in- 
cluded in the said account, and which, if charged^ 
would amount to 4,000 /., or thereabouts. 

The bill then charged, that several sums stated bj~ 
the defendant in the said account to have been 
paid to plaintiff for his private us€^ were, in fsu^t, 
trust-monies, and payable to certain other persons ; 
and particularly sundry sums, of considerable amount, 
stated to have been paid to plaintiff in respect of 
the sale of certain estates ; and that the defendant 
was considerably indebted to the plaintiff for trans*- 
acting his private business : he therefore prayed^ that 
an account might be taken of all the transactions be- 
tween them, allowing plaintiff all reasonable chaigts 
for his professional and other services; and that the 

said 



SITTINGS AFTBH TBIKITY TERM, 57 GEO. III. 

promissory note might be delivered to the 
proper officer of the Court, or otherwise secured, 
for the benefit of the person eventually entitled 
thereto ; and for an injunction, in the mean time, 
as to the action at law. 

The defendant, by his answer, denied that the 
balance of account in the year 1 809 amaimjted to 
4,000/.; but admitted, that from the accounts 
vender^ by the plaintiff in December in that year, 
he made it appear that a balance^of 459/. 17^. Sd* 
was due to him. That, in 1815, plaintiff stated to 
the defendant that 4,000 /• was due to him on the 
balance of accounts, although none had at that time 
been xendered to the defendant ; and that he (the 
plaintiff) applied to the defendant for payment of 
such supposed balance, and that he the defendant as- 
sented tq the plaintiff's borrowing the money on his 
(defendant's) credit, and retaining it for his (jdaiuft 
tiff^s) own use, in discharge of such supposed balance, 
as alleged inthe bill ; — that by the accounts rendered 
in March last, there appeared a balance in the 
defendant's favour of 97 /* 1 8 ^. 1 d. exclusive of the 
gum of 4,000 /• ) and that such accounts were made 
out through means, and from documents^ wholly in 
the plaintiff's possession^ 

. He adtnitted also, the plaintiff having been con- 
tinned afterwards in his employ, as stated in the hill, 
imd that|no charge was made in the said accounts for 
busine^ done during the s^d period^ or fbr conduct- 
ing the said Chancery soity which the defendant ad- 
Hiitted that tfaepl^nti£E|^id conduct and manage ; but 
be allied that he had repeatedly,and in vaio, applied 

for 
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for his bin of charges on accimnt of such suit, wfaeM» 
as for other business done by the plaintiff fer the de* 
fendanthe had given credit in the albres^d furnished 
and settled accounts ; and that, sare as aforesaid, no 
other settlement of accounts ever took place between 
them, but that the accounts so settled were signed 
by both parties, and that he belieyed them to be dor^ 
rect and just;-^that the pluintiff had nevier agreed 
with him for any stipulated aBowance in reSpeet of 
eonduetii^ the affinrs of his property, and that he, 
the defisndant, considered that tlie receiving his 
rents, which amounted to &bout 4,006^. a year, nad 
wfaidi the plaintiff (Who was a buiker) alivays k^t in 
his hands for a considerable time, or at least a very 
large balance, furnished an adequate compensaitioci 
for his trouble in that respect ; but, he a&nitted, tlial 
afler the settling and signing the said ae^omrfs, the 
ptaifttiff stated that no chai^ had been made t&r 
feceivhigthe said rents, and required that tlie sane 
sKotdd be made, whereuptm the defendant had re-* 
quested that the phintiff 'would make what charge 
he thou^t proper, which he had never since done. 

The unswer 1^ stated, that fke plaintiff had ikea 
a balance in his hands <^ the drfendant's monies 
sufficientto cover any chai^e»w4ddi: die Court migiit 
be of opinion ought to have been included in the 
aieeoiiiit so furnished to delendaat by ^amtflff as 
dAnreMtid; 'or which he nia^ raM^ havetwcdib^^ii* 
tided tdb^ paid ;-^liat, as hi^ did^ot >b«li^6 Ifasft 
^ sAiS aecoiihtB so funish^ ]>y tbe pMii^ weM 
in 9,t!f respect emmet^td atid' liti^piBtfiMt, he was con- 
^quently-tmableto set fertii^ as to his hiwAtdgt; 
bdlief^ or otherwise, whether any Mtd What imms ia 

particular. 



Dauncey^ and WiUis, mm moved fot the 
Junction as prayed, on the opcming of tihe fbllowitig 
material exception to the defendant's answer : \ for 

* that the defendant liad not discovered and set forth, 
'* according to the best and utmost of his knowledge, 
"* remembrance, information and belief, a full true and 
^ particular account of the trust-monies in the said 
^ bill menticmed, which were paid by him to the 

* saidcomplainantyOr which were received by the said 

* complainant, with his privity and approbation, and 
« consent; together with the times when, from whom, 
^ and jfor what, the samo and every of them wa:e 

, ' so Feceived*' And^ ^ for that he had not answered 
' and set forth, in manner aforesaid, what charge or 
^ allowance is made in the said accounts for busmess 
« done, fay, the s^ boi|plaiA»t&r theMid4efen- 
^ dant as his attorney or solicitor/ 



Peirsb. 
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fartieulaf , or to any amount, or for what due, were ^^^7- 
or were not emitted, or for what reason, in sneh ac* hjrst 
eounts) and that he wtas unable to set forth tike _ «• 
particular description, or amount, of any of the par'> 
tictdiuris in the phantiff's bill alleged to have been 
omitted in suoh accounts, or when, or £«* what, 
the same or any of them became due« 

He therefore insisted, that, for die.reasons stated^ 
the said accounts, so settled, ought not to be dis« 
turbed or gone into ; and l^at he ought not to be 
restrained from proceeding at law for the recovery 
^f the amount of the said promissory note, so as 
^Ubresaid given for ihe ascertained balance in bis 
favour. 



* . • 



Tliey"' 
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1 8 17^ They submitted^ th^t it was no answer to those ul« 

Hirst tei^ogatories, to say, that the complainant had full 

V. knowledge of all that was inquired of, because the 

Peirsb. documents from which the accounts were made outy 

were in the plaintifi'^s possession ; for however that 

might be, the object was to get the discovery of the 

facts inquired of, by the defendant's admission, so 

that the plaintiff might use it at law in defending 

himself against the demand on the note. 

In Rowe v. Teed (a)^ and Leonard v. Leonard 
(b)j it was held, that a defendant is compellable to 
answer every thing which does not tend to self 
crimination, with the exceptio4 of the case of a 
purchaser for valuable consideration ; and if such 
interrogatories as these are not to be answered, 
there would be an end of most of the exceptions 
which are so commonly brought before the Court. 

Martin contended, that the answer was sufficient. 

■ 

Richards, Chief Baron. — We are of opinion 
that this is not what is called a material exception, 
or one which the defendant is bound to answer. 
There is great mistake, in general, in this Courtj 
as to what is ^ material exception. The true way 
of arguing and considering such an exception, is 
by ascertaining whether, if the defendant should 
answer in the, affirmative, his admission would be of 
use to, the plaintiff. If it wbuld, it must be an- 
swered,; if not, it is not material. 

-*' Hie conmsel on both sides then proceeded ^on the 
merits. ' . . . - 

(a) B. Ves. 378- (h) Ball & Beat. p. 395. 

w ' Richards^ 
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Richards, Chief Baron. — This is an action on 
« promissory note; and there must be a strong case 
of equity made out by the defendant at law, to 
affect the note, to entitle him to the interference 
of the Court. His ground is, that there is an ac- 
count subsisting between him and the plaintiff; and 
he endeavours to support it, by stating, that a large 
sum is due to him for services, in the character of 
confidential agent. But that is clearly nothing like 
an account. Work and labour is not matter of 
account. There must be monies paid or accounted 
for, both on one side and the other, to raise an 
account between parties. I never yet heard that 
agency merely was matter of account. It may 
much more properly be a subject of set-off; and if 
* any thing should be' due to Hirst for his services 
he must take that course. 

The rest of the Court concurring, pronounced 

the 

Injunction dissolved. 




Friday, 
WthJuly* 



jiGARf coming into Court to oppose a motion The Court 
which \Vas to have been made by Dauncey^ and TOoJe"^wn two 
requesting that it might be brought on, the Lord motions to be 
Chief Baron stated, that two motions had been siveiy by tht 
already made by Mr. Baunceyy and that the prac- J|lf fhe^have 
tice was, not to permit more than that number to goi'c through 
be made by the same counsel, till they had gone bar, 
through the Bar ; and the rest of the Court ex- 
pressing their approbation of that rule, said, that as 
it was one founded on convenience for the general 
accommodation of the Profession, it therefore would 
be strictly adhei'ed to. 




CASKS IN THE EXCHEQUER, 



Scott v. Becher and Wife, Sharp, (their 
Agent) and the Governor & Co. of the 
# Friday, Bank of England* 

lltfc July. ° 

An affidavit XHIS bill had been filed by one of the next of 

made in sup- ^ . 

port of anin- kin, (who was also a creditor of the intestate) 
wirbc'or- against the defendants, who were the administratrix 
fif d^/ad-^^ and her husband, and their agent, and the Bank, for 
though it is an account of an intestate's personal estate, and that 
course of * Tcceiver might be appointed, and for an injunc- 

piactice to file 

such affida- 

yirs») if the defendant rei^uire ]t» for the purpose of being afforded an opportunity 

of answering the matters contained in it. 

The Court will appoint a receiver of an intestate's personal estate, when the ad- 
ministrator is sworn to be insolvent brfon bis amwer be come m, although the fiict 
rfbu being abroad stated in the plaintiff's affidavit be denied. 

If a material fact \it charged in a bill filed for aa^injunction, and also deposed to in 
the affidavit used in support of it» not positi'Vily^ but as ibe pUuntiffbas reason to htont 
and tbat be believes it to be true, and if that fact be one which, if true, lies within 
the knowledge of the defendant only, and who may, if not true, deny it, the 
Court will grant the injunction if it is not denied by him, for they will take his not 
denying it as an acknowledgment of its truth. 

A plaintiff who has obtained an order for an injunction is not entitled, in point of 
practice, to serve it with the writ of execution before it be passed and entered, although 
It is usual to do so: and if he should <so serve i^, and there should be an error in 
drawing up the order, to the prejudice of the defendant, it will be consider^ a 
contempt, and so treated by the Court on an application to them to punish the 
plaintiff for so doing 5 nor will the plaintiff be suffered to avail himself of the 
excuse of its being a mistake; and all the costs incurred by the defendant, arising 
firom such an irregularity, will be ordered to be paid by the plaintiff, 

Though the Court will, on behalf of the next of kin, order a defendant, ad- 
ministrator, in whose hands there is shown to be a clear balance of the intesute^s 
personal estate unapplied, and that it is in danger of being misapplied, to bring it 
into Court $ yet they will expect a plain and strong case to be clearly and satis- 
factorily made out by the plaintiff. 

A defendant, being in Court when the order for an injunction is made, is bound 
by it from that time, although it be not formally served till some time afterwards. 

Semble, that an injunction, restraining an administrator from transferring the 
intestate's stock into his own name, wul, by equitable construction, operate to 
prevent his parting with any of the intestate's outstanding estate which has pre- 
viously come to his hands. 

tion 
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tion to restrain' the defendants from transferring 1817. 
funds standing in the name of the intestate. ""scotT^ 

V. 

The suit was founded on the ground of the ad- ^/^l" . 
ministratrix and her husband, (who had become 
insolvent) having gone abroad, and a previous 
misapplication of the assets. ^ 

The defendants had appeared^ but had not an- iSig. 

swered, and the plaintiff now^ (before answer), ' "" ' 

moved as above, on the 'authority of the cases of ^i!if '"-*•''• 
Ta^hr v. AUen (a), and Middleton y. Dods- 
veil (bj^ and on an affidavit, stating that the 
husbahd of the administratrix was insolvent, and 
had with his wife gone abroad, and that the other 
defendant Sharpy their agent, was an uncertificated 
bankrupt. 

It was required by the counsel for the defendant, 
that the affidavit, which, according to the practice, 
had not been filed, so that it cbuld not be answered 
by the parties against whom it was to be used, 
might be filed ; and that the application might 
be ordered to stand over till that should be 
done. 

The Court ordered that it should be filed, for the 
. purpose of giving an opportunity of answering it, . 
and that another notice of motion should in the mean 
time be given, and they refused to grant the in- 
junction in themeantime. — The Bank beingparties, 

(a) 3 Atk. 913. (h) ^Z Vc». ilQ6. 

B B 3 and 
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>8ig' and having had notice of the motion, would not 
Scott permit a further transfer. 



CH 

and others. 



Becher Pepys now moved on the bill, supported by the 



2Dth December, ^^davit, (which had in the mean time been filed) as 
before, for a receiver of the outstanding personal 
estate, and an injunction to restrain the defendants, 
Becher dXiA Sharpy from selling out the stock belong- 
ing to the estate of the intestate, and particularly 
as to two sums of 900 /. and 500 /. standing in the 
funds in his own name ; the affidavit stating that 
the sum of 900 /• had been transferred jfrom the 
name of the deceased, into the name of the de- 
fendant Beefier ; and that the other sum of 500/* 
which had been purchased by Becher afterwards, 
was purchased, as the plaintiiF believed, from his ac- 
quaintance with the defendant's circumstances, with 
the produce of other stock, also part of the intes- 
tate's estate, which had been sold by the defendant 
Becher ; and from collecting an outstanding estate. 

The defendants affidavit denied that the defen- 
dant Becher was abroad, but did not eflTectually 
answer the fact of his insolvency. 

Tlie Court granted the receiver, and the injunc- 
tion as to the outstanding estate, and also as to the 
sum of 900 /. but they refused it, with respect to 
the 500 /. on the ground that the plaintiff could 
not know with what monies it had been purchased. 

The plaintiff afterwards drew up an order for the 
injunction, as to both the 900/. and the SOoL 
according to the terms of his notice of motion, 

extending* 



SITTINGS AFTER TRINITY TERM^ 57 GEO. III. 

extending it to the 500 /• and without having it 
passed and entjered, he served it with a writ of 
execution upon the parties. 

The bill having been since amended, Pepys now 
moved again for a further injunction as to the 500 /. 
on an affidavit, stating that 1,100/., 3 per cent. 
consols, part of the intestate's estate, had been sold 
out by the defendant Beefier ^ and that 500/., 
5 per cents., had been purchased by him on the 
same day ; and that the plaintiff, from his acquaint- 
ance with the insolvent circumstances of the defend- 
ant, beUeved that they could not have purchased 
that 500 /• except with the produce of the intes- 
tate's estate ; and that having applied to the de- 
fendant's stockrbroker, to inform him of the truth 
as to that fact, he had refused tp give him any in- 
formation. 

On that affidavit, the Court ordered that the in- 
junction should issue ; and they said, that it ought 
to have been granted in the first instance ; for that — 
where a party swears to his belief of a circumstance, 
which must, if true, be in the knowledge of the 
person whom the statement is meant to affect, and 
who^has an opportunity of contradicting or denying 
it, if he choose to do so — if he do not deny it, such 
belief will be sufficient to induce the Court to take 
the circumstances as acknowledged, and to autho- 
rize them to interfere ; and therefore in the present 
case they granted the injunction as prayed. 

The faet of the order having been drawn up, as 
before stated, improperly including the 500 /. being 
mentioned to the Court by the counsel for the 

B B 3 defendant. 
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1816. 
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Scott 

o. 

Bechsr 

and others. 

1817. 

I ^ f 

31ft January. 
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defendant, it was stated to have been done by mis* 

g^^^^ take ; and it was also said to be the usual practice 

V. in cases in the nature of waste, for the defk in 

^d^th * Court to draw up the order immediately, and for 

the plaintiff to get it served, with the writ of exe* 

cution, on the parties before the order is passed and 

entered, as has been done in the presenf case ; but, 

The Court said, that though such a practice 
might be usual, it was improper. And they re^ 
jected the excuse of mistake in the drawing up the 
order ; and added, that the plaintiff, by so doing, 
had committed a contempt, which they would have 
punished, if an application had been made to them 
for that purpose. And they ordered, that the 
defendant^ should be allowed all the costs occasioned 
by the irregularity^ 

iUKJu^.^ Pepys now moved, that the defendants Bechef 
and wife, might be ordered, within ten days» to pay 
into Court the sum of 884/. 16^. %d. m such 
other sum as should appear by their answer and 
the schedule thereto, to have come to their hands 
siiice the order for the injunction was pronounced, 
on account of the personal estate of the intestate, 
and not to have been properly applied. 

The defendants, Becher and wife, had delivered 
in certain accounts by a schedule to their answer, 
charging the estate with money expended on ac* 
count of it, as the payment of debts, &c. and also 
with claims of remuneration for work, and labour, 
and agency. Most of the former were objected to 
on account of the want of proper vouchers, and 
their dates, and the latter aJtogether j for it was 

contendedi 
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contended, that if it were pennitted to adminis- 
trators to make chains for the alleged employment icorr 
of agents, with respect to such estates, it would v* 
afford them the means of retaining any balance in aiid"oSOT, 
their hands under such a pretext ; but 

The Court observing, that, although in general, in 
order to support such an application as the present, 
it was incumbent on the plaintiff to make out a very 
clear and satisfactory case of unapplied funds, in 
the hands of the defendant, by admission from his 
answer, (which might be made complete, by com- 
pelling him to give dates te his vouchers, &««) 
before the Court would hrevi manu take the money 
from him ; yet they ultimately ordered the defendant 
Becker to pay into Court the whole sum as prayed. 

Pepys also moved that the defendant Sharp, 
should be ordered to pay into Court 832/* 7^. 2d. 
as having come to his hands on the same account, 
and not applied by him thereto, since the 20th 
December 1810. 

Sharp, by his answer, claimed a balance of up- 
wards of 200/. to be due to him, after charging 
his agency, and the monies paid to Becker, or for 
the purpose of the estate, by his order. , 

Teed, for the defendant Sharp, contended, that 
if the injunction were held to take effect from the 
time when the order was pronounced, yet that ai 
it did not extend to restrain the de&ndant from 
employing the money, which he had then actu- 
ally received, in satisfying demands on the estate 
for the prevention of suits, he was at all events to 
be allowed for the sums so expended. 

B B 4 It 
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It was then stated, that some of the money ao 
Scott counted for had been paid, afl;er the injunction had 
V* been obtained : to which it was answered that none 

aud others. ^^^ ^^^^ P^^ *^*^^ ^^^ injunction had been served ; 
when it was submitted, that the defendants having 
been in Court when the injunction was moved for, 
and ordered, it was a contempt to pay over any 
money even before service, and he had therefore 
done so in his own wrong, and the cases of Skip 
V. Harwood (c)y Osborne v. Tennant fdj^ and 
Kimpton v. Eve (e)^ were cited as authorities esta- 
blishing that point. 

The Court held, that the defendant's knowledge 
of the order was sufficient to preclude him from 
being permitted to take any advantage of acts done 
by him in the mean time, which would affect 
such funds of the intestate as had come to his 
hands, so as to protect himself from a motion like 
the present, by having paid debts or other sums, 
which but for the injunction he might have been 
allowed, as covering any or all of the money sought 
I to be paid by him into Court, and they determined 

that such an order operated to prevent a defendant 
from using monies, arising from transfers of the 
intestate's stock, or which had been received by 
the defendant before the order for the injunction 
had been obtained; and after disallowing all the 
items of discharge after the 20th December, the 
date of the injunction. Sharp was ordered to pay 
89/. 13^. gcf. into Court. . 



(ti) 3 Atk. 5^)5. (d) 14 Ves. 1 36. (e) % Ve$. & B. 349- 
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KoBiNSON and others v* Mullett and othei^. 



1817. 



Saturday, 
lith July. 



A*- -» 

BILL had been filed in the Court of Chancery, a solicitor 

by one of the defendants in this cause fa residuary T^^ ^ V-^^ 

IN. !••/«• toacertaih 

legatee) against the plaintins and the other de» extent only for 
fendants, (other residuary legatees and executors,) ^anuin 
for the purpose of procuring the opinion of the ^-^^^ 
Court upon the construction of the will. All the ceiy, will not 
defendants in the suit in Chancery, which was an from^^'^gin 
amicable one, employed the same solicitors to put in \i^t^^^^^^^ 
their answers. In consequence of disputes afterwards of those de- 
arising between the parties, the plaintiffs Jn this i^haif of ^^ 
suit filed their bill against the executors, and other themselves, 

, ^ aeainst othen 

parties, to have the trusts of the will executed, and of them, the 
for an injunction and receiver; and employed the ing^affiSaW^* 
solicitor who had been employed by themselves, that he ii not 
the executors, and the other piies, in the suit in ^iJt» 
Chancery, to prosecute that suit. wh^Jh^ht 

be used to the 
prejudice of 

Fonblanque^ on the part of the executors, on the »"^h other 
authority of Cholmondely and Clinton (f)^ and an hasknowledge 
affidavit that the plaintiffs now solicitors had been unknown^to 
retained by and were still acting as solicitors, as ^'^ clients. 
well for the plaintiffi as for the executors and , itappeart 

'- to be neces- 

others, and the now defendants in the suit in saiyihata 
Chancery, obtained an order of Court, that they luch iTclJIS 
should be restrained by injunction from acting as ^o"*^ ^ 
solicitors for the plaintiffi in this suit, or as attomies possessed of 
or solicitors in any other suit at law or in equity nl^?^*l^ich 
between the parties. "^s^t give 

^ him undue 

(S) Coop. Rep. 80. advantage, to 

*'''^ ^ ^ rpi . found such a 

Xnat motion. 
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, ^^^y* , That order had been obtamed in the absence 
Robinson ^^ ^^^ solicitors who were the object of it; and 

and others qqw 

liiXiyiiiiZTT' ^_ 

and others. ^g^'^j ^^'^ Teed^ moved, that it might be set aside 

on that ground, and on the deposition of the s&licitors, 
that the J were not in possession of any secrets of the 
defendants, or any information whereby their interest 
could, in the slightest degree, be prejudiced ; and 
that all communications made by the defendants to 
them, bad been made in. the presence of the plain- 
tiflfs, or subsequently related to them by the de- 
ponents. 

The Court held, that the employment of these 
solicitors for the present plainti£& by such of the 
. defendants as they had acted for in that suit^ and 
to such an extent only, was too slight a ground 
for the application to restrain them from acting in 
this cause, as there did not appear to have been any 
important confidential matter disclosed to them, the 
knowledge of which might be used in prejudice of 
the party so applying. Therefore, ^as to that part 
of the order, it was 

Discharged. 
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Leathes (Clerk, Rector of the Rectory o£. the 
Vicarage of Mepal and Vicar of Sutton,) v. 
Newitt and others, occupiers of lands and farms 
in both the parishes, and the Dean and Chapter 
of JB/y, Rectors of the parish oi Sutton, and > ]*^^ * 

their lessees. Friday, 

nth Jufy, 

The plaintiff filed this bill as rector of Mepal Modus of it. 

. «, ' •'■ for a milch 

and vicar of Sutton, (Isle of Eh/, county of Cam^ cow, in lieu 
. In^idge,) for the great tithes of the rectory of Mepal, ^ItJ^lh 
and the small tithes of the vicarage of Sutton, and ^^T» *^' *<* 
also the great tithes arising in certain parts of the w^* 
parish of Sutton, (the vicarage,) and particularly in " of i i^/. 
North Fen, and Holts or Holbrooks, parts of a cer- « caiflfeSen 
tain district of fen or marsh-land, being several, or '^ ^^^^\u^ 
late inclosed fen-grounds, within the said parish "in lieu of' 

'^ ** the tithe of 

" such calf," , 
it not proved, if the evidence add a qualification to the custom ) as, if the proof 
be, that where such calf shall be sold within the first year after being calved, a 
further sum, after the rate of i s. in every los. of the price at which the calf wu 
sold, is to be paid to the vicar. 

As to the effect of certain ancient documents, and the conduct of parties, 
^ven in evidence in this case, as tendinj; to negative a rector's common-law 
right in fevour of a vicar without proof ot perception, claiming against hira eke 
great tithes in the wan^e^ see the documents (in the Appendix,) — which appear 
to be of so singular a character, that there have been none among uie many ancient 
records and instruments brought before the Court in tithe causes which, by analogy 
in their contents, or by reasoning on their effect, can lead to any conclusion as 
to their operation as matter of evidence in questions, where^ in the absence of 

Sositive proof, perception and usage are so much resorted to as in cases of this 
escription,— and see the evidence, and the conclusion of the Lord Chief Baron*s 
judgment—where the Court were of opinion, that the effect o€ such documentaiy 
evidence had so obscured the frim&facu right of the rector, as that they were 
obliged to direct an issue to put the case in a course of further inquiiy. 

Evidence of reputation Af r*»ftgtn lanH^ [av|pg^bi»g|^ jnrlwHi jn pwrsuanee of 
«n agreement, not admissible." ~* " 

Copy of a lost terrier rejected as evidence* 

Vor other points, see the marginal notes in the case ftusim, 

of 
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of Sutton f containing 3,700 acres, or thereabouts, 
situate in a fen called Sutton Fen^ and for agist- 
ment. 

The defendants, the dean and chapter of Eh/f 
rector of Sutton^ admitted the plaintiff's tide, as 
vicar, to all sinaU tithes in Sutton^ except saffron, 
osiers, and mills, which they claimed as appropria- 
tors, denying his title to great tithes in the North 
Fenf and Holts or Holbrooks, which they also 
claimed, as well as the great tithes of all other 
parts of the parish, as appropriators ; and their 
answer stated, that they had always let the rectory 
of Suttony which was now let to others of the de- 
fendants ; and that if the occupiers of any of the 
lands or farms ih Sutton had paid any of the ex- 
cepted tithef to the vicar, they had done so wTong- 
fuUy; and, admitting that no great tithes, or agist- 
ment, had been received by them from North Fen, 
they insisted that their rights were nevertheless 
not affected by the laches of their lessees. 

The defendants, Newitt and Cole, (occupiers in 
Mepal,) denied the plaintiff's title to all tithes, 
great and small, in part of the parish o£Mepal; for 
as to that, they insisted that there was a certain 
fen, called North Fen, or Sutton Fen, situate within 
the parishes of Mepal and Sutton, and that such part 
as was situate in Mepal, and the titheable places 
thereof, consisted of 500 acres; and that the plaintiff 
(if he were rector) was entitled to tithes in kind of 
wool and lambs, and to certain moduses in lieu of 
the tithes of milk, calves, and foals, and also to 

the 
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tke tithe in kind of pigs, provided he kept a boar 
for the use of the parish, and to no other tithe, 
either in kind, or sub modOy in that part of the fen 
lying within the said rectory. 

They then set up a defence of exemption for 
that same part of the fen, as being part of the poi* 
sessions of the dissolved priory of Ely *. 
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Next, they pleaded, that the occupiers within the 
rectbry, including the said 500 acres, had paid the 
following moduses ; "15. for every milch cow, 
** in lieu of the tithe of milk of such cow ; lid. for 
** every calf fallen or dropt in the parish, in lieu 
** of the tithe of the said calf, and 2 f rf. for every 
*• foal, in lieu of the tithe of the said foal.'* 

Newitt further stated, that he occupied only 
thirteen acres in the North Fen^ and had had no 
titheable matters thereon ; and Cole^ that he occupied 
thirty acres there, and had had thereon most of the 
titheable matters charged by the bill. And they 
alleged, that the plaintiff having let all his tithes 
to one JellingSj except the moduses for the milch 
cows ard calf, had no demand ; and Cole further 
stated, that he had paid all the tithes due from his 
farm to the lessee, except 15^. gd. due up to 
Michaelmas 1811, for the moduses for milch cow 
and calf* 

^ Tfaat defenet im^ abandoned at the hearing. 



On 




LxATins 

NlWITT 

«nd others. 
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On the part of the defendaats, in answer to the 

plaintiff's claim in Mepal, it was proved^ that 

among other payments set up as modtlses, a^d. 

had been paid in lieu of the tithe of each foal 

withm the parish, as far back as living memory ; 

and that the same had been a fixed payment; in 

all cases where the breeders of the same foals kept 

the same for more than twelve months ; but when 

they sold the same within twelve months after foal* 

ing, then, in addition to the said sum of 2 id. 

a farther surn^ at and after the rate qf is* in 

every 10 s. qf the price ai which the saidjbah 
were sold. 






So also one halfpenny for calves weaned, except 
they were sold within the first year after being 
calved, in which case the vicar was paid one tenth 
qf tlie price. 

The same defendants, and others, occupiers of 
lands in Sutton parish, denying the plaintiff's title, 
admitted the vicar's right in Sutton to tithe of hay 
from certain lands called the Cottage Homesteads^ 
a few pieces of meadov/ in the high lands, and 
mead-lands, and within a certain fen called Mid- 
dlemoor ; and that the plaintiff had recSved the 
tithe of hay from a certain farm called Sutton 
Holwood, and Little Holwood farm, but denied 
the vicar's title to hay in any other part of the 
parish } and alleged that it had never been received 
by any vicar, for that the vicar was not endowed of 
hay, even in the places from whence he received it; 

and 
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and that he received it therefrom, or some compensa* 181 7. 

tion in lieu thereof, under some agreement between lbathm 

the dean and chapter of Ely^ to whom the farms ». 

of Middlemoor and Little Holwood belonged, nnd ^F^^ 
some or one of the preceding vicars. 

They also denied his right to, or that the vicar- 
age was endowed of, tithe of com within the 
vicarage, except that by virtue of the aforesaid 
agreement he had received the tithe of com, or 
some compensation therefor for the said farm of 
Little Holwood. They admitted the vicar to be 
entitled to tithes In kind of lamt^s, wool, and pigs, 
and by modus to calves, milk, and foals, and to 
seeds, and orchard-fmit in kind, frpm lands called 
the High LandSj but denied his right to all other 
tithes, except that the vicars had received, by virtue 
of the aforesaid agreement, the tenths of all the 
profits of the said farm, called Sutton or Little 
Holwood ; and admitted, that he and some of his 
predecessors had received by virtue of some oth^ 
agreement, the tithes of grass and fodder growing 
upon the said fen, called Middlemoor. 

They also set up the following modusesj — 
** 5rf. for every milch cow in lieu of the tithes of 
milk of such cow j one halfpenny for every calf, 
for the tithe of such calf, and a tenth of the price 
" if sold ; and 2 f rf. for every foal, in lieu of the 
" tithe of such foal.'* 

The other defendants, lessees of the dean and 

chapter of Ely^ claimed the great tithes under their 

lessors, as appropriate rectors of SutUm. 

The 
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Hie evidence produced on the part of the plain- 
tiff, as vicar of Sutton^ was, (having proved his 
title) a general perception of the great and small 
tithes of that part of the inclosed fen called LitHe 
Holwoodf by a compensation, and so for another 
part of the same fen called Cocksnest, and from 
other parttf of Sutton parish, not being part of 
Sutton fen ; and that he and his predecessors had 
received small tithes generally throughout the parish 
of Sutton. It was also sworn by Jellings, a lessee 
of the plaintiff (by indenture,) of all the tithes of 
Mepaly great and small, for a term of seven years, 
that he had received such tithes from the defendant 
Coky for the thirty acres, part of the 130 occupied 
by him in Isforth Fen^ and that he had received 
the small tithes only for the remainder. 



It was proved that Sutton Fen had been inclosed 
by a decree of the Court of Chancery, in the reign 
of James the first, founded on an agreement entered 
into between all parties at that time interested: 
that North ^FeUy and Holts or HolbrookSy were 
called together by the name of Sutton Fen^ and 
were in the parish of Sutton: that for those parts the 
dean and chapter of Ely had never received great 
tithes, but that they had received them from divers 
parts of the high, arable and pasture lands : that 
the proportion of Sutton Fen^ situate in Mepal 
parish, was between five and six hundred acres, and 
that the remainder (about 1,200 acres,) was situate 
in Sutton parish : that the district called Cocksnest 
was in Sutton fen and parish. 



In 
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In support of the claim of the great tithes in 
Sutton, the plaintiff also proved, that the districts 
called North Fen, and Holts or Holbrooks, situated 
partly in Mepal, and partly in Sutton^ and that 
the district called Sutton^ Little Hohvood, and 
Cocksnestj were situate in the parish of Sutton^ and 
were called by the name of Sutton Fei^^ and that 
the whole had been for a long time inclosed and 
occupied in severalty ; that the vicar. and his pre-» 
decessors had received, by their agents, from the 
occupiers of hittle Holwood farm, and Cocksnest, 
money-payments in lieu of the great and small 
tithes^ but not for the great tithes from any other 
parts of the parish of Sutton. 

It was also proved from the vicar^s boojks, that 
they hadT on many occasions been paid sums of 
money in lieu of the tithes of the articles said to 
be covered by the moduses, differing in amount, 
and other respects, from the alleged immemorial 
payments. 

[That part of the depositions which were proposed, 
to be read, to prove that the lands were reputed to 
Kave been inclosed in consequence of an agreement 
entered into in 1622, was objected to, and rejected.] 

There were also produced in evidence the fol- 
lowing documents. On the effect of leases marked 
with italics, and on the agreement and decree, as 
it regarded Mepal, and the right of the rectors to 
the great tithes in Sutton, much of the case mainly 
rested. 

They consisted of various leases granted from tune 
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to time by the dean and chapter : — The first was a 
lease of iSc^tibn. rectory (of the ist jS/ij8^0> demising the 
rectory, with a// the tithes^ without excepting the ad- 
Yowson of the vicarage, or making any reservation in 
fiivour of the vicar ; — ^the next produced was of the 
29th £/<>.also of Suttm rectory, and demising all 
tithes, but excepting the advowson, and augmenting 
the vicarage with two quarterns, of com. A lease of 
the 16th Jac. of MiddtemooT^ to certain of the in* 
habitants of SutUm^ wherein the vicar wis to enjoy 
1^ piece therein mentioned, called the Haarpj and 
the gatestead therewith ; the. crop of the part he- 
longing to the vicarage-house^ and. the tithe of the 
grass and fodder of. Middlemqor ; and if Middle* 
moor be fed with cattle before Lammas^ the lessees 
covenanted to pay the vicar 1 6 /. a year ^ Hen of 
tithe : — A lease of Little Hohvood (of 2d Ctir.) to 
a person of the name of Churchy for seven years, 
containing no reservation of the tithe to the vicar : 
a similar lease (4 Car.') of Sutton rectory to Story. 
A second lease (6 Car.) of Little Hohvood to 
Churchy in which, the tenant covenants to pay kll 
THE TENTHS yearly of all the profits that 
shall grow, arise, &c. from the demised premises to 
tlifi vicar of Sutton for the time being. Several 
other leases of ^^ rectory were also put in evidence, 
and wece in nearly the same terms as that granted 
to Story yCoxD^xxg down to very modem times** 

A decree of the Court of Chancery (21 JacS) t 
ntitled, Sutton and MepaJ decree, and which ad« 

< 

* For the terms of one of the latest of the leases. See the 
Appendix, 
f See Appendix. 

verted 
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verted to the bfll 'filed by Dr. Casaty then dean, i^i7- 
and the chnpCer of Ehff whoA it described as lofds le^ti^ss 
^ the numort i^fSutfon and MepAl, against the v. 
tenants (by name) atnongst whom (and described ah/o^w. 
als6 by nan^e, as one of the tenants) was the then 
Ticar ofSuttahf after reciting, that by reason of 
the promiscuous feeding of the fens and marshy 
grounds, they had been more injurious thttn profit- 
able to the commoniers; and that therefore the 
dean and chapter, as lords, had entered into bxl 
agreement with the tenants, that the said dean and 
chapter (lords, &c.) should retain to them and theii^ 
aaccessors, in severalty, all that febny ground in 
Sutton called Little Hohvood: it was agreed that 
all the residue of all the fen-ground, except Mepal 
Odllf should be divided as follows: fi^st, there shall 
be hdd out and allotted to every manor*honse, free* 
liold' BCoA copyhold, a^d farni-house, and every 
cpdiei^ dwelling-house, and to every owner of arable 
or upland-grounds, &c. (certain diflferent definite 
aflofinents). The fines on the admission of copy- 
holders to be certaifv It then set out the answet 
of the defbndants, admitting the allegations, par^- 
ticularly the inaptitude of the fen to the feeding 
mid depasturing of cattle ; and prayed that the 
agreement might be ratified and decreed. 

« 

It then gave the sever df answer of the then vicar, 
admitting complainants to be lords of tJie manor 
and lordship of Sittion, whereof the defendant was 
incumbent ; and that within the said manors were 
^spacious ' commons, being fenny ground, wherein 
the tenants which did inhabit in any of the an- 

c c 2 X cient 
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Newitt 
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'vicarage being likewise a commonable house ; and 
that such promiscuous feeding; &c. was injurious. 



CASES IK THt EXCHEQUER, 

cieiit commonable houses or tenements therein, and 
the vicar of the town of Sutton^ had, in right qf 
the vicarage, used and accustomed to have common 
of pasture for all the cattle, levant and couchant, 
belonging to the said commonable houses, the 

nmOnab 

\^ &c. 

and therefore, that he ggreed to the before- 
mentioned allotmenf ; so that the defendant (the 
vicar) might have for his part allotted unto him, 
and the succeeding vicars, 20 acres (by the par- ' 
ticular admeasurement), lying, &c. called, &c. ; in 
consideration that neither he nor the succeeding 
vicars after him, should thereafter demand, in right 
of his and their vicarage, any tithes out of any 
the said commons, after such allotment, except the 
tithes ofmikh kine, calves, foals, sheep, pigs^ 
geese, and such like^ and except the tithe qfdne 
fen called Little Holwood. The agreement was 
§ci6ordingly decreed; and a commission having 
been, awarded, the allotment agreed on was set out 
to the vicar in the terms and on the conditions of 
the agreement. 

For the defendant, (the rector o£ Sutton,) there 
was also put in a case of Foster v. Tymbs, in Hil. 
1672, where the then rector sued the defendant by 
bill for the great tithes of a part of the fen which 
Tymbs had ploughed ; and when the cause was ready 
for hearing the defendant gave it up. 

[A paper purporting to be a copy of a lost terrier 
Was offered in evidence, but objected to, and rejected.] 



Dauncey^ 



Ajn-ii 5r:i. 
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Daimcey^ and HalU for the plaintiffs, contended ^^'7* 
(the defence of the lands having belonged to a reli- Leatues 
gious house having been given up), with respect to «>• 

the moduses set up for Mepal, that the payment and o^ere. 
of 1 $. for a milch cow was rank, and they cited Monday tftd, 
Franklin v. TheMaster.hc. o£St. Cross •; and that '^^plb^H^!^ 
the other two moduses were not proved as laid, and '^^^'^^^^ 
therefore could not be established by the evidence, 
(citing the cases of 'Bishop v. Chichester (aj^^ 
Leigh V. Maudsley (bj^ Scott v. Fenwick (cj ;) 
and they brought forward, to destroy their validity 
as moduses, the entries from former vicars books, 
which proved that other payments had been made, 
varying from those now set up, as to that part of 
the cause which lay between the rector and vicar, 
on the claim of the latter of the great and all the 
small tithes of the parish of MepaU 

They then submitted, that as they had shown, by 
conclusive evidence, perception of the great tithes 
in some parts of the parish of Sutton^ the Court 
would presume an endowment of those tithes in 
favour of the vicar, in the parish generally — that 
his non-perception hitherto had arisen from the de- 
lusion that he was bound by his predecessors agree- 
ment, and the decree of 1622, and could not there- 
fore claim them ; whereas, in point of law, the suc- 
cessor could not then be bound by the engagement 

♦ Bunb. 7, 
(a) Gw, 1331. (b) lb. 703, (c) lb. 1250. 

C c 3 of 
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of hifl pradecessors *^, — that it was m proof that iht 
Lbathbs '^^^^ 1^ accepted an aliotment on the inclosure of 
v- the common, in lieu of tithes — ^that that haviog; 
and others. ^^ ^^^ result of an agreement entered into by 
one of his predecessors, at a time when they hsd 
no power to bind their successors, although void, 
was of use to the vicar now, to shew that he waa 
then entitled to the tithes throughout the parish^ 
or at least over the fen ; and that must be in as 
ample mhnner as he had them from the parts 
of the parish now, for his general right must have 
been as full as his particular enjoyment. They 
therefore contended, that, receiving at this day 
all the tithes, both great and small, from ceftain 
parts of the parish, it was proof that they were en- 
titled originally to such tithes from all the rest ; 
and as the long non-user might be accounted for 
from the efiect of the allotment, under the agree- 
ment c^ the preceding vicars, who no doubt con- 
$i4ered themselves bound by it, there was nothing 
in this cfife opposed to the plaintiff's claim. The 
great titjhe§ must be due to one of these parties; 

* Tbe doctrine of non-perception of tkhes being naanul- 
able 89 egaipit a vicar, whe^e it- m^ be attributajble to i| 
iQ]fta]ce of the lav, appears to haye been recognized in th^ 
case ofDannan t. Curry ^ lately decided by the present Lord 
Chief Baron f , since this case was argued ; where one p(Mnt 
ruled was, that perception by a rector of the tithe claiiaed by 
the Ticar, but which it had been long doubtful in point of law, 
as to which of them it was payable to, did not destroy the 
▼icar^s right 

t AnU, p. tta 

and 
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and the rector, so far from claiming them, has con- 1817. 
stantly paid them to the vicar. Leathes 



V, 



WethereU, Clarke, Newland, Boteler and RU ^^^ j^J^J^ 
cTiardSy for the defendants, in answer to the objec- 
tion of the rankness of the 1 $. modus, cited Hawes v. 
Goodman {dX ^d Roe v. Bishop of Exeter (e) ; 
and as to the objection of variance between the 
laying of the other moduses, and the proof, tSrey 
insisted, that the allegation had been borne out 
by the evidence; more had .been proved, it was 
true, but that was 'not destructive of the plea, 
though it might have been so, had the evidence 
fallen short of it. The qmdification superadded 
was not, they submitted, an integral part of the 
inodus, and the probf carrying it farther had pnt 
it more favourably to the rector. Ai much had 
been alleged, ad covered the defendant's case, and ' 
more would have been idle, or at least was not ne- 
cessary. In the cases which have blen cited, the 
variation was niaterial, but it is not s^ here. 

They then submitted, that if those payments had 
not been sufficiently proved, the plaintiffs them- 
selves had proved other payments for the defend- 
ants ; and that they were entitled to an issue on 
that ground. 

On the greater question, of the plaintiff's claim 
against the rector in Stitton, they contended, that 

(dj a Wood, 288. ft) Bunbury, 57. 

c c 4 the 
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the vicar had not made out his case to support hit 
claim to the great tithes of the vicarage of Suttoru 

The vicar produces no evidence ; yet says, if I 
show perception in part, I am entitled to claim for 
the whole. A vicar is imperatively bound to give 
some proof, either positive, or by implication, of his 
having been endowed of the great tithes of a vicar- 
age. The decree put in will not supply the absence 
of either of those accustomed modes of proof of aa 
endowment. 

As to the effect of the evidence of the leases, they 
urged, that those leases were in fact augmentations, 
merely emanating from the usual bounty of that 
day, infavour of the church; if, therefore, the decree 
was out of the way, there would be not a shadow 
of foundation for this claim by the vicar. There 
is however no recital there of any right in the vicar ; 
and it is not probable that the 20 acres had been 
given him in commutation of his right to all the 
great and small tithes of those 3,700 acres of land 
which the parish consisted of. It is incumbent on 
a vicar to prove his case against a rector ; and here 
is nothing like evidence to support his claim 
against the rector's common-law right. They in- 
sisted also, that the decree itself furnished evidence 
against the plaintiflP's claim, not merely from the in- 
commensurate and inadequate allotment given him 
in commutation for so large a claim, but from the 
species of tithes reserved, which are subsequently 
enumerated. 

RiCHARBS, 



i 
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Richards, Chief Baron, now delivered judg- 
ment. — [ Having stated the case.] — The plaintiff filed Lkathe* 
this bill in two distinct characters, as rector o(Mepal, v. 
and vicar of Sutton. One of the principal defend- ^^ot. 
ants (Newittj) denies his having had titheable 
matters ; that however is disproved ; another {Cole), 
admits that 30 acres of his land are liable to pay 
the vicar tithe. — The other loo acres he attempts to 
cover, because, he says, they are in the North Fen. . 

These defendants had at first set up a claim of 
exemption from payment of all tithes, but that was 
abandoned at the hearing ; and it was impossible 
to make that case out by the evidence. They thus 
admitted therefore their liability to pay tithes either 
in kind, or otherwise. But then, they say, that cer- 
tain of the tithes claimed by the vicar are covered 
by the following moduses: — \s. for every milch 
cow, in lieu of the tithe of milk of such cow j Hd: 
for every calf, fallen or dropt in the parish, in lieu 
of the tithe of the said calf ; and 2 ( (/. for every 
foal, in lieu of the tithe of the said foal. — ^Now it 
has certainly been decided, in the case of FranJch/n 
V. The Master, S^c. of St. Cross, that i s. for a 
milch cow is rank (^g). On the other hand, how- 
ever, there have been cases where issues have been 
granted to tiy such a modus. — Here also, therefore, 
I must direct an issue to try that modus. 

As to the other moduses for calves and foals, 
they are differently situated. They are not proved 

(gj Bunb. 78. 

by 
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by the «fideiic6 itt kid m l3le answer, ftiaMi^Heh as 
they ar8 pleaded as positive payiaients shnidy^ tad 
witliout any qudlifioati^m ; wkereas the etidence 
adds this important and material qualification^ that 
if they were sold within thfe first ytear' after bein^ 
.calved or foaled, a further smn, after the rate <if i ^* 
in every lo^. was payable to the vicar. That evi'- 
dence, therefore^ destroys radier than supports die 
character of payments^ attempted to be establidied 
as moduses. If the tithe of those articles is to be 
so augmented in such cases, it is a most importtot 
variation in favour of the rector, who by common 
law would not be entitled to the advantage which 
such a custom gives him, and therefore it is im^ 
portant to him to know it precisely, and it must be 
so set out Whether such a payment, if it had 
been laid as proved, would have been good^ is an- 
other qoestioD. It is suffieitot here to say, that it 
is destructive of the defence of modus, that the 
alkgstioit and the proof differ iti the material re- 
spects which I haive pointed out ; and if the plea is 
not su{^K>vted by the evidence the Court; cannot 

An iMue will '®*'^^^^^* — ^^^ Court cannot direct mi issue to try 
notbegruited part of a costom ; all customs are in their nature 
a^custom^ ^ entire, and ail the ports must be taken together j 

we cannot sifRHrpte it, and say what part AslA be 
tried, and what shall not. In Bishop v. Chkhes^ 
ter {hj the Court so determined ; snA in Scott v. 
Fetvwick fi) the Court would not direct an issue to 
try a payment vthich was laM generally, but pK)ved 
to have been made with an exception. 

(hj Gwil. I3«i. (i) lb. 1250. 

The 
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The rector must therefore have a decree for en 
account of diose titheiMe matterB for wineh ike Leathxs 
modiMeg pleaded are not proved, the ealf and fodi. ^ *• 

and othen. 

Then let us see whether the defendants aw right 
in the other points of their ca8e.-~It is contended^ payinmtv'put 
that the vicar has himself proved moduses for the byT^vST 
defendants, by the payments which ho has given in tham those 
evidence from the books, and that tiierefore he can- ^cupie^ can- 
not have a decree, because those pa3rment3 should j^^^^^^^^r 
he sent to be tried. — If he had done so undoubt- duies, «niest 
edly he must have failed i but I am of opinion that by thT U\^ 
l>e has iiot.-He has certainly piwed tkat other f^^^^^ 
payments have been made, and that those are m- haye the rt- 
eonsistent with the payments set up by the defend- 2u!du^^ui 
ants as moduses ; but he has not proved that they ^^^l^J^* 
are immemorial or uniform payments, or that they aw of im- 
have any of the requisites to constitute moduses. "n^nrand 

invariable 

TTie def^nidant. Cole, next says, that lor seme Tihere u 
valuable consideration the phiintiflf let to mUUm jj^^ fo^ 
fellings ijl the tithes of all the tithoaUe matters in saying that 
the parish, OKcept the modua for tho mikh eow and are entitled to 
calf J and that he had paid JeOings all that wa^ Sjy*S,S* 
due, and inaists therefore on his dmhexg^ The 
d^endanf;, Newittf also relies on the same lease, if 
it avails Coi^ In support of that de&nce the lease 
i^ produped» fjram which it appears, that the term 
e3q>ired in Mkhaehnas 1809, and whether die 
-plaintiff meant to grant all the tithes or not is not 
now to be inquired. Then they «ay, that he 
iarmedthe tithes under aparal agveemeitf \ to^ which 
it waa o1]()eeted, that tithes ave not the subject of a 

parol 
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. ^^^7' . parol lease ; and if that were so, JelUngs would have 

Lbathes had no vight to receive th^m ; and if he had none, 

Newitt *^^ plaintiff would ; at all events, it is clear, that 

and others, the plaintiff was not entitled to tithes down to 

Michaelmas 1809, therefore we are to direct our 

attention only to the subsequent time. 

Now JelUngs says, that from 1809, he held 
under a parol agreement, and that he received all 
that he considered due for the tithes from ColCf 
except the tithes of calf and foal. If indeed that 
appeared, notwithstanding the agreement was by 
parol, probably the rector would not be entitled to 
recover the value again from Cole. If they had not 
been received it would be another question. It is 
however stated, and it is a very loose expression, 
that Jellings received all he considered due from 
Cole ; and it is hardly to be supposed, that when 
the exemption was understood by Cofe, on which 
he has insisted, that he would have paid those tithes ; 
but the agreement being by parol, the precise 
terms do not appear. It has been said, that no 
tithes were considered due from the lands in 
question, because they were in North Fen ; whereas 
it is quite clear that Cole had some land liable to 
. tithes, and therefore I think the plaintiff entitled 
to a decree for all the tithes he demands for those 
lands, from Michaelmas 1809, except for milk. 
That is all that relates to the rectory of MepaL 

Then the plaintiff, as vicar oi Sutton, claims all 
the tithes, great and small, . of the North Fen and 
Holts or Holbrooks, and some other parts of StUton 

parish. 
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parish, containing '3i7oo acres, situate in a fen 
called Sutton Fen. Some of the defendants occupy 
lands in the fen. The other defendants, the dean 
and chapter of Eli/y are rectors, and they and their 
kssees claim the great tithes as rector ; but with 
respect to the small tithes the rector admits the 
vicar's title to all, except saffiron, osiers, and mills, 
which are at present not in question. The occu- 
piers and rector deny his right to great tithes, and 
the occupiers also deny his title to all the small 
tithes ; therefore the question is much narrowed by 
the rector (who is entitled at common law) admit- 
ting the vicar's right ; and thus it lies merely be- 
tween him and the occupiers as to the small tithes. 
They admit the plaintiff, if he be vicar, to be en- 
titled to the tithes of hay within certain known 
lands, called Cottage Homesteads, a few pieces of 
meadow in the high lands, and a few pieces of 
meadow in the mead-lands ; and that he had re- 
ceived the tithe of hay from a certain farm called 
Sutton Holwoody or Little Holwood farm, under 
and by virtue of some agreement between the dean 
and chapter of Ely, to whom the same belonged, 
and some or one of his predecessors ^ and that he 
had also received the tithe of grass and fodder from 
the fen called Middlemoor; but they deny that he 
is entitled to hay from any other parts of the parish. 
They also admit him to be entitled to certain small 
tithes, and that the other are payable to the rector. 
The rector however disclaims. Then they say that 
certain small tithes are covered bymoduses : " 5 6t for 
^* every milch cow, in lieu of the tithes of the milk 
of such cow ; one halfpenny for every calf fallen 
or dropt in the parish, in lieu of the tithe of the 

" said 
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** mi od£r tnA a tenth part of the price, if soU; 
I^iATsss *^ and a modus of twopottce-hdfpenny for eyerf 
ih « f^ ^]^ ju ^ ^^ parish, in lieu of the titto 
aJ^lSen. *" of such foal/* 

The modus for the cow has been proved; and so 
has the halijpenny for ev^ry oelf ; but the modus 
of twopence-halijpemiy for every foal having been, 
aain the former instance, laid without the qualift- 
cation which is" annexed to it by the proof, that 
will fall under idie same objection as was applied to 
tlieother part of the case, akid as to that, there must 
idsD be a* decree fivr an account in favour of the 

Sn ;fSai The^> *^ ^^^ admitting the right of the vicar 
tithes by to ^l gmall titles; excepting the excepted articles, 

citiier Vicsr* or x ^ m. 

rector, (the audthe occupioTs admitting it also by the inference 

Sg 'thc""'^" «*>"l^ by *1^« ditelairaer of the rector, as the small 

vicar*s right, titUes must be due either to the rector, or the vicar 

cemm dthe^ claiming under him, we must take it to be proved 

thi"£nyjio that the vicar is entitled to all other small tithes ge- 

third claim- derally; Hia title to a^tment might have been 

p«rts^o/the " doubted ; but that where the title is general, with 

Sroughout certam express exceptions, and the rector is not 

which the provcd to be entitled beyond those exceptions, we 

vkar receives *^ •j^i.'j r x- i 

some small most consider the evidence ot perception as stpply* 

tit«^cvidenw ^^ *® ^^^ ^^'^ ^^^ pTCsume the vicar to have 
infavourof the been: endowed of all. the other sfl!lall tithes arising 

diT^^l^thalT Within the parish. I am of opinion therefore, that 
the excepted j,g jj entitled to an account of aU the other small 

articles. . i -i 

tithes^ except such as are covered by" the moduses 
a rector binds which ' havc beeit established. 

his lessees. 




SITTINGS AFTER TJUNITT TERM, 57 GEO. III. 

On the modus forimlk» tibeiefiDore, there must 
lie aa iswe. On the calf-m<ydus» which was laid LKATHttt 
and prored as one entire custom, there must be aa v. 
issue also. The modus for foal lying under, the ^^d ©dim, 
objection already mentioned, there must be aa 
4iccount for that tithe. 

We th^n come to a very important part of the 
csm^ as it affects the interest of: all the parties 
befo;^ the Court; for although the question is 
chiefly between the rector wd vicar in sdbstance, yet 
it is of importance to the occupiers to sustain the 
denial by the rector, ol* the vicar's right, on account 
of the question of costs^ ' 

The vicar claims the great tithes of the North 
Fen^ axid Holts oFHolbrooks, which are places 
situate within the> vicarage. 

In support of that claim, there is no endowment, 
or even any terrier, produced; and the case rests 
solely <m the agreement of 162a, and the subsequent 
decree. It becomes importani; to see haw the mafc^ 
ter stood before that agreement was made. There 
is no evidence of any endowment of the great tithes 
<^ the parish; but it appears that the vicar hadj 
perception of the great, tithes in Middlemoorf 
Mead-land^ Coc^snest^ and Littk Hohvood ; but the . ^ 

defendants say, that those are not parts ^of the fen, 
and that therefore, that perception cammt apply 
to the land inclosed in the time o£ Charles the first ; 
and that, therefore, perc^tion of tithes there, is 
not evidence of an endowment of the great tithes 
of the fen, or of those of any other part of the 

parish. 
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parish, than where perception has been proved to 
Leathes hare been had. There is no mention of any tithe» 
^* paid to the vicar in the leases of the reign of Eli- 
aud others, xabeth. Then, in James the first, there is a lease 
of the rectory, with a covenant that the lessees 
should pay tithe to the vicar, showing, therefore, 
that something new had arisen between the time of 
Elizabeth and James. It is difficult to say what 
construction should be put on these transactions. 
It appears clearly from the latter lease, that there 
had been perception of tithe of hay by the vicar, 
before the decree, but with respect to the effect of 
the proof of that fact on this question, it is diffi- 
cult to say what is to be inferred from' the lease. 
It is certainly unusual for lessors so to make volun- 
tary provision for the church, in their leases to 
tenants, by forcing them to pay tithes to the vicar ; 
but as to its being an augmentation, there is no 
foundation or pretence for such a supposition, for the 
vicar is not a party to these leases. The law on 
that subject was not passed till the time of Charles 
the second, subsequently to the Restoration, and this 
lease was made in the time of James the first. 

I now pass on to Sutton^ or Little Holwood, and 
there there is the same covenant in the leases as 
was contained in the other. I feel insuperable 
difficulty in saying what ought to be the effect of 
these transactions : but it is not of so much im- 
portance in my view of this case. 

The defendant's argument is, that the leases 
operated as an augmentation to the vicar ; and that 
as to other parts, where he has received tithe, we 

ought 
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tiitght to presume a similar origin, and not an en- 
dowment ; and that it is not to be presumed, where leathes 
the perception is confined to particular places, that v, 
the endowment, if there was any at all, was appli- and^rthers 
cable to the whole fen. 

On the other hand, the vicar is not a party to 
those leases ; .and augmentations were not referred 
to by statute till long after the Restoration. 

Then the agreement of 1621, on which all 
turns, comes to be considered. At that time vicars 
were not competeiit to bind those who came aft^r 
them i 80 the law stood then. In the decree, the 
dean and chapter are described, not as rector, huf^ 
as lords of the manor. It also appears from the 
agreement, that the subject of it was marsh-land, and 
common, not producing any great tithe ; and it is to 
be gathered from it, that the expectation was, that 
the property was likely to be used as pasture in 
fiiture times. The rector and vicar had both an 
interest in the common, independently of their ec- 
clesiastical right; and the vicar is described as a tenant 
as well as vicar. There is nothing throughout the 
whole decree which speaks of the dean and chapter, 
as rector, or as ctaiming tithes j on the contrary, it 
rather looks like an abandonment of their claim, 
although there is nothing expressed to show that 
any right was given up by them, in their character 
of rector. I will only observe further on this paper, 
that it appears from it, that the allotment was made 
to the vicar of Sutton j as vicar, and also as tenant, 

VOL. IV. D D probably 




Leathes 

Newitt 
and otliers. 
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probably in respect of his glebe. The order is, 
that Richard WigmorCy clerk, the then incumbent 
in Sutton^ and his successors incumbents thane, 
should, in right of their vicarage, have and enjoy for 
his and their allotted part, 20 acres, for and in lieu 
of his and their right of common, in consideration, 
that neither he nor any of his successors, shall there- 
after claim or demand, in right of the said vicarage, 
tithes out of any the aforesaid commons, after they 
shall be allotted, except tithes of milch kine, &c. 
and such like, and except tithe oi one fen, called 
Little Holwood. Now of Little Holwood the rector 
was owner, and thenceforth, from that district, the 
vicar has confessedly received all the tithes both 
great and small. 

But before this decree thare was, certainly, no 
evidence of any thing like an endowment of gieat 
tithes ; and the question is, whether it is not* to be 
gathered from that docimient, that the tithe of all 
titheable mattars is not admitted by the rector to 
belong to the vicar. It is altogether a singular 
transaction* The dean and chapter have nevfr 
once described themselves as rector, which^ if they 
were conscious of having any right to tithe in that 
character, is certainly very extraordinary. The 
vicar, on the contrary, had a claim to some lithes, 
and he takes an allotment. There is nothing in 
the agreement to aflfect the rector's ri^t, if he had. 
any, as is the case with the vicar. Prima fade^ 
the rector had a light, but the silence of the decree 
makes against it Then it must be noticed that 

they 
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they have jpoirf tithes for Littk Holwoody and they ^8 17, 

have not received nor claimed tithe themselves ; yet Leathes 
the great tithes must be due to one of them, for v- 

there is no third claimant. ^^^ oUiers. 

The vicars, on the other hand, have also never 
received any tithe, or mad^ any claim till the pre- 
sent time ; but the plaintiff accounts for that by 
saying, that they thought themselves bound by the 
decree not to demand them. It may have hap- 
pened too that no greattithe might have arisen till 
lately, so that the attention of either party might 
not have been called to the subject. It is on the 
whole a very equivocal and doubtful case, from 
which different minds might well draw different 
conclusions. It is certainly a strong fact, — to show 
that the rector did not consider himself entitled to 
the great tithes at the time of the agreement, — that 
he did not make any mention of that right. The 
matter is nevertheless involved in great obscurity 
and intricacy ; and though I have examined it with 
great care, I am not able to come to any decisive 
conclusion. The long acquiescence of the tedCor 
may also be considered as evidence of his not hav- 
ing any right, or at least, as proof of a consciousness 
that he had none \ but, as it is a nice and difficult 
question, and as there is nothing to prove the right 
in the vicar, but that decree alone, I fear I should * 
be doing wrong if I were not to send this to a 
further inquiry. 

As to the small tithes, there must be a decree 
for an account. — On the question of the great 

n D 2 tithes 
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, ^2v, tithes there nhrst be an issue, in which the. vicar 

LsATHBs must be made plaintiff. 

KeWITT ___ . , . i. , ^11 

and others. liie Consideration of costs to be generaUy re- 
served. 



Bl* 



The King v. Gregory. 

ttihinly, 

' ' John fr##J| was the purchaser of premises, 

iirroed pur- sold in the usual manner, under a decree in this 

chaser of pre. 

nuses under a ^^^••^' 

decree of the 

_ • ■ • • 

£fore wiy^ . He was confirmed the purchaser, and ordered to 
hTd^*"^* pay in his purchase-money, and to be let into pos- 
made to him, scssion ; and Under the orders in that behalf he paid 
SSe'Sel in his money, and was let into possession. 

vised his in- 
to trustees, He shortly afterwards died before any convey- . 

wdenTddiat ^^^ ^^ ^^^ made to him, and devised these j 
a conveyance premises, and all his real estate, to certain persons 

should be ^ * < . ^ 

inade to them, upon truSt. 

without the 

consent of the ' ,«, , . , , , , 

testator^s heir . The dcvisccs had moved, that a conveyance 
being aa* might be made to them. 

infant. 

The Court then said that could not be done 
without the consent of the purchaser's heir at 
law. 

The 
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But being now informed that the heir was an 
infant, and therefore could not consent ; * and 
that the utmost inconvenience would arise from 
not allowing a conveyance to be made to the 
devisees in trust of the purchaBer, the conveyance 
was 
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1817. 

^^ V 

The King 
Gregory. 

t^tk July, 



Ordered. 



iTie Attorney-General v. Harding and others. 

JlDAM moved, pursuant to notice, that the 
witnesses of the defendants might be allowed, at 
proper times, and on reasonable notice, to inspect 
the goods, (a quantity of black silk and thread laoe,) 
which had been seized by the Customs as smuggled, 
* and appraised, for the condemnation of which the 
present information m rem had been filed. 

The affidavit of one of the defendant's partners 
stated, that he believed he should be able to prove 
that none of the goods seized were contraband ; and 
that a great part thereof was actually manufactured 
by persons in this country, whom it was the inten- 
tion of the defendant and his partners to bring 

band, but were made in this country, and, for the mott part, by 
who were rrqniincd to be allowed to lee them. 



Iftth July, 

The Court 
will not make 
an order that 
the witneMes 
of a defend- 
ant claiminff 
goods seized 
by the cus- 
tom s, may be 
allowed to in* 
spect them 
before the 
trial of the 
usual inform- 
ation in nm^ 
on an affidavit 
of the party, 
that he be- 
lieves he shall 
be able to 
prove by such 
witnesses, thai 
the goods are 
not contra- 
the witnesses, 
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forward 
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1817^ ^ forward on the trial of the cause, to prove the ma- 



Attorney uufacture thereof; — that the sai^ witijiesses were 
General numerous } and that it was necessary that they should 
Harding ^^ allowed to inspect the said goods, to be pre- 
and others, pared to give such evidence. 

It was thereupon moved, that, as the witnesses 
alluded to in that affidavit not having seen the laces 
in question for a long time, whereby it became ne- 
cessary that they should be allowed the opportunity 
sought to be given them by the present application, 
the Court would make an order for the purpose ; 
but. 

The Court having stated that this motion was 
quite novel, and that such applications had a ten- 
dency to embarrass the proceedings of those whose 
duty it was to protect the public revenue, and to 
throw difficulties in their Way which they had not 
the means that private parties possessed of obviat- 
ing, and that it would be, therefore, a dangerous 
precedent, refused the application. 

Order refused *. 

• Vide AUomeyGeneral ▼. Greeiij ante, Vol.1, p. 130. 



Layng 
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1817. 

Layng v. Yarborough. 



Saturdoiy, 
Itth July. 

1 HIS was a Bill filed by the vicar of St. Law- a modus of 
rence without Walingate Bar ( York)y for an ?en caivw^^ 
account from the defendants (occupiers) of all the hil>pen\**tS!^be 
titheable matters, except com, hay, hens and eggs, ten, jn lieu of 
taken by them on their respective farms. such'caWes, ' 

and also of the 
titiie-milk of 
the cow belonging to such calves, called renew cows, or cows having had each 
a calf within the year^— preceded bv a modus of three halfpence for eveij cow 
called a renew, cow, o^ a cow that has had a calf within the year and is mil of 
milkt^n lieu of the tithe of the milk of such cow, cannot be supported on the 
ground of inconsistency.— -Wood, B, Jissntunte. 

The latter standing alone, would also be objectionable, because it is not stated 
What 18 to be paid for the number of calves under five, or between ten and ^yc. 

One shillmff for evenr tenth fleece, in lieu of the tithe of the ten fleeces, rank. 
— ^It is also Dad on the second objection taken to the preceding modus. By 
Wood, B. a&ur. 

Three-pence for a lamb, or 2/. 61/. for every tenth lamb^ in lieu of the tithe 
of such ten lambs, not so rank as to be decided on by the Court of Equity with- 
out an t8tue.—ORABAM, £. dubkOMif. 

One Shilling for everjr tenth pig, ii^ lieu of t^e tithe of such ten pigs, rank, 
and not sufficiently particular as to intermediate numbers, and therefore bad.— 
WoOD,S. centra. 

So as to geese. 

A modus for tithes of articles of modem introduction, cannot be supported, 
because of the anachroniim. 

Eighteen-pence in lieu of tithe of rape-seed, when sold in the seed, is bad for 
uncertainty, and being capable of fraucL— -IMood, B. Mssentiemte. 

The fallowing moduses held good and issues decreed ; 

^d, for messuage and ffarth— 2^. for every cottage and garth— 1 J. for every 
fltnp COW-—44/. for every nxd-*ss« 6d* for every tenth lamb, in lieu of the tithe 
of such ten lambs. 

As to all the other moduses, the uiual account. 

Costs to be taxed, and the consideration as to payment reserved. 

DD4 • The 
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1817- The grounds of the defence were as follow : 

Layno 1st, That the plaintiff never resided in the parish. 
*^- 2dly, the following moduses : 

Yarborough. ^ 

Fourpence for every messuage and garth* 

Twopence for every cottage and garth. 

• 

A penny for every cow called a strip cow, or 
cow that has not had a calf within the year, and is 
old in milk, in « lieu of the tithe of milk of such 
cow. 

Three halfpence for every cow caHed a renew 
cow, or a cow that has had a calf within the year, 
and is full in milk, in lieu of the tithe of the milk 
of such cow. 

live shiUiiigs for every ten calves, where there 
happens to be ten, in lieu of the tithe of such 
calves, and also of the tithe-milk of the cow be- 
longing to such calves, and called renew cows, or 
cows having had each a calf within the year. 

Two shillings and sixpence for every five calves, 
where there happens. to be only, five calves, in lieu 
of the tithe thereof, and also of the tithe-milk of 
the cows belonging to such calves, and called renew 
cows, or cows having each had a calf within the 
year; but for every calf under five the answer 
stated that no tithe was ever paid, or any thing in 
lieu of the tithe of every such calf, save as to the 
additional payment of fourpence-halipenny, as there- 
inafter mentionied. 

Fourpence 
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Foturpeace for every foal, in lieu of the t^tbe 1817. 
*^«^- ' Latng 

m 

V. 

. One shilling for every tenth fleece of wool, in Yarbokoucw 
lieu of the tithe of every such i o fleeces of wool. 

Two sb'Uings and sixpence for every tenth lamb, 
in lieu of the tithe of every such ten lambs. 

One shilling for every tenth pig. in lieu of the 
tithe of iSuch ten pigs. 

One shilling for every tenth goose, in lieu of the 
tithe of every such ten geese. 

, Five shillings for every acre of potatoes^ in 
lieu of the tithe thereof. 

* • 

Two shillings for every acre qf turnips^ when 
t^ie.same are eaten by the cattle of the person who 
grows the same, in lieu of th^ tithe thereof. 

One shilling and sixpence in the pound in lieu 
of the tithe of turnips, when sold by the person who 
grows the same^ 

One shilling and sixpence in the pound in lieu 
of the titlie of rape^seed, when the same is sold in 
the seed. 

Fife shillings for every acre of line or linseed, in 
lieu of the tithe thereof; all of which, become due 
and ought to be accepted, &c. on the 21st day^of 
December, or on the last day of each year. 

The 




Yarbobough. 
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The answer dien stated, that such payments 

L^yifQ were all ancient and immemorial payments, and 
^- never had been raised, except about thirteen years 
ago, when an additional payment of fonrpence- 
halipenny for each calf under five calves was, on the 
request of the then tithe-gatherer, consented to by 
some persons, and had since been paid, but which, 
they insisted, ought not to destroy the said custo- 
mary ancient payments. The payments were all 
proved, and ijion-perception of tithes in kind. 

Mariitiy and RoupeU^ for the plaintiff, insisted 
on the following objections to the several moduses, 
or as pleaded, or as proved — that the modus for 
messua^ should have stated the house to be an- 
cient, and that that for the garth should have 
described its quantity pr boundaries, otherwise it 
would be uncertain and indeterminate. To the 
modus of one penny for strip cow, and one penny- 
halfpenny for renew cow, they objected that 
they were badly laid, in not , having stated ex- 
pressly, when those moduses were respectively pay- 
able i for the moduses are all stated to be payable 
collectively, and in the a^regate, on the 2 1st of 
December^ or at the end of the year j whereas many 
of the separate species of tithe is of right payable 
at the time of its production, as wool at shear- 
ing time, &c. and that it did not appear for what 
time the modus so laid was payable; and they 
cited Goddard v. Keble (aX and Penrke v. 
Dugard (bj, 

(a) Gw. C31. (h) lb. 639. 

To 
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To the moduses of five shillings for every ten 
calves, and two shillings and sixpence for every five, Layko 
kc, they submitted, as insurmountable objections v- 
both in point of pleading and of substance, that 
they were badly laid, as having been stated to be 
pliable for the milk of the cows belonging to 
them, and called renew cows ; because by the mo- 
dus immediately preceding, the milk of that species 
of cow is stated to be covered by that modus ; that 
they were rank in amount, and that they were also 
bad on account of there being no consideration 
given 'to the clergjrman as a commutation for the 
tithes of the calves under the number of five, or 
for those between five and ten ; that the same ob^ 
jection also arose as to the maimer of laying these 
moduses as had been taken, to the fomiet — there 
being no time stated aa the period to which the mo^ 
duses were applicable, so as to show the quantity of 
produce meant to be covered by the payment. 

The several moduses o{ xs. for every loth fleece 
of m^ool, — 2^. 6d. for every loth bmb, — !& fw 
every lotji pig, — and is^ fpr every loth goose, they 
contended, wore palpably rank, and could not there* 
fore be supported ; and. that they were also object 
tionable in not having accounted for any less num- 
ber, tp the tithe of which the vicar was as clearly 
entitled ^ to the tithe of the number stated. 

To^the qiodus of 5«« an acre &it potatoes^ and 2s* 
an acre for turnips, they objected the anachronism 
of prescribing an immemorial payment for articles of 
modem introduction in tenns,--a payment which 
must have originated before the time of Rkhard 

the 



388 CASES IK THE EXCHEQUER^ 

1^17-' the firsty-^and that as a commutation for tithe 

Layng of an article not known in this country till the reign 

^' oi Elizabeth. They contended, besides, tiiat if such 

' a modus could be put on the record, the payment 

would be grossly rank ; for 5^. an acre had been 

held rank, even for wheat. Torrianov. Legge(c). 

They insisted on similar objections to the mo- 
duses of 15. 6d. in the pound for turnips sold by 
the grower, both •• that such a payment could not 
have had an immemorial origin, the pound not 
having been known in England as a measure of 
money till the reign of Charles the first ; — that it 
was also rank, and was calculated to enable the 
occupier to defraud the clergyman ; and they ap- 
plied the same objed;ions to the modus for rape, 
when sold in the seed ; and to the modus of 5^. 
per acre for line or linseed* 

Fonblanquey and. Trott;^, for the defendants^ 
contended, that it was not necessary that the house 
should be laid as ancient, or that the garth should be 
more particularly described. Injyr.GranfscsiSQCdJ 
it was resolved, that a modus might be pleaded for 
houses for which tithes were due, and no objection 
was made as to their not having been laid to be 
ancient. So also in Whitaker v. Ley field (e)^ and 
Leifield v. Tysdale (f)^ where the tithe for houses 
and buildings was accounted for on the principle 
of the former liability of the land on which they 

(d) 11 Co. i6, and Gw. 95^ Hob. 10. Bimb. 108. 
(t) Gw. a6i. (f) lb. 163. 

were 




V, 
RBOROUOU. 
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were erected. The object of the. defence is to put 
these admitted payments into, such a form as that Laynq 
they may be submitted to a Jury to decide on them, y^ 
and therefore, whenever fair doubts arise, the ob- 
vious course is the direction of an issue. 

To the objection of rankness, they answered, that 
the particular mode in which all the payments were 
madci and the very consideration which had been 
adverted to as a further objection to them, — that 
where the numbers did not extend to a certain^ 
amount, nothing was to be paid for tithe, — furnished 
an argument against any objection on that ground. 
In Gill V. HorrocJ€S(gJj a modus objected, to on 
the hearing of the suit in equity, on the same ground, 
(because in laying the modus it was not said, and 
so in proportion for a greater or less, quantity,) was 
sent to an issue, and established by a verdict ; and 
the question, whether such an agreement was ever, 
in point of fact, made, is one which ought pecu- 
liarly to beloilg to the province of a Jury, when it 
arises in any case of singularity, or deviation from 
the usual customs by which money-payments become 
entitled to be considered as moduses. They, cited, 
as to the amount of the lamb-modus, Webb v. 
Giffiyrd (h)^ Green v. Askm (t)y and fiertie v. 
Beaumont (k). 

As to the rankness objected to, 5 5. an acre for 
tithe of line or linseed, it was admitted that there 
were no cases on that point ; but it was urged that, 

(g) Gw. 861. (%) Anie, Vol. II. 314. 

(hj lb. 708. (kj lb. 303. 

therefore. 
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1^17' therefore, and in consequence of the prevailing 
Layng ^c^i of knowledge of the Value of such articles 
v« in the time of Rick. I. when it was probablb that 
such things were of considerably greaterproportional 
value than at present, the doubt should decide that 
the assistance of a jury was necessary, and therefore 
an issue ought to be directed. 

They then defended the inodui for potatoes and 
turnips, on the ground that, although historically 
they were reputed t6 be articles 6f modem introduc- 
tion, yet in the case of Boscawen v. Roberts (I), 
the Court decided that they were a subject of 
modus. 

To all the objections founded on the suggestion of 
the agreement being open to fraud, they submitted 
in answer, that that, even if it were well foimded, 
would not b^ sufficient to deprive the occupm* of 
the benefit of such an agreement; and that, althougii 
in the case of mills and agistment the same Ob- 
jection arose to money-payments in lieu of thos^ 
tithes, that objection had never been allowed to 
prevail. 

Martiny in reply^ insisted on the rankness of 
all the money-payments set up j and, adverting to 
the case cited to establish the proposition, that a 
modus might be pleaded for potatoes, he denied 
that that case was law, and asserted that it was 
calctilated merely to mislead, as the principle would 
not bear investigation or discussion. 

(I) 3 Ciw. 947, 

He 
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He repeated, that the tendency to encourage . ^^^7- . 
fraud, inherent in the payment of so much in the Latkq 
pound for rape-4eed, was an objection to that mode ^ ^* 
of paying the tithes which was sufficient to destroy it ; 
and in the case of mills and agistment, he submitted 
that such a mode of rendering the tithe was adopted 
of necenity, and therefore the course had obtiuned in 
those instances where it could not be collected in any 
other manner, whereas rape is tithed in the field* 

[Richards, Chief Baron. — It has been held in 
the case of clover-seed, that it ought to be set out 
in the field Cm)^] 

With req>ect to linseed, it was observed, that 
that was a statutory payment, wader the i ith and 
12th Will. 3. ch. 16; 

Ciir. adv. vult. 

* 

The Court, not concurring on all the points, 
now delivered their several opinions seriaHm^ 

Wood, -Baron.— In the case oiLayng y. Yarbo- 
rough and others, there bein^ adifferehcv of opinion 
in the Court, it falls to my lot to give my reasons 
first, my learned brother Garros not being here 
when the cause was heard. This bill was filed by 
Mr. Layng as vicar oiSt. Latwrencej without Walin- 
gate Bar 9 within the liberties of the city of York j 
and it is to recover the tithes of a certain district of 
that parish, called the constablery of St. Lawrence^ 
in the township of Heslington. The defendants. 

(m) Lloyd Y, BenHey, 4 Gw. 1615. 

say 
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say they are not li^e to pay any tithes in kind^ 
Latng because they^ have at all times paid moduses in lieu 
V- of tithes; and it is clear from the evidence which has 
' been given in the cause, that no tithes in kind have 
ever been taken, but that certain pecuniary pay- 
ments have at all times been made in lieu of tithes; 
and the questions will be, whether all, or any, and 
which, of the payments which have been so set ap» 
are legal and valid moduses. 

It was said that some of these moduses are rank» 
and that others are inconsistent with themselves* 
With respect to the general doctrine of rankness, I 
will not, on this day, when we are much hurried, enter 
into the reasonableness or validity of it. I have 
already given my opinion upon it vvery fully, in 
HeatonY.Cook,mJVightwick*s Reports; and there- 
fore, with respect to that, I shall say nothing at 
present. Probably that matter will receive a further 
discussion in parliament, in the course of next ses- 
sion ; and I hope something will be done to set us 
perfectly right on that subject. I have always 
thought, and always shall think, that the determina- 
tion of mc((luses upon the idea of rankness is an 
usurpation upon the province of Juries, such as 
we are not warranted in, except in cases of very 
unreasonable payments. Modus is a question of 
fact, and the people of this country are entitled 
to have their cases tried according to law. That 
has always been my opinion; and, from the best 
investigation I have been able to give to the 
subject, I still ret£un it. However, I shall now 
confine myself to the consideration of the different 

moduses 
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moduses which have been set up, and to -see whether , i^iy. 
we are not warranted in declaring all of them to be Latng 
good upon the authorities we have upon the subject. ^- 

The first modus set up is fourpence for every 
messuage and garth ; the objection made to thatwas, 
that the term ^' garth'' is not sufficiently definite ; 
and that it is not alleged of what particular quantity 
a garth consists. I understand from my brother * 
Graham, that that is not disputed ; but is conceded 
to be a good modus. It is a term very well known 
in the north of England^ and it is mentioned in 
Cunmngham, and all the Law Dictionaries, I believe, 
as a thing as well known as an orchard } and we have 
held, that a prescription for an orchard and garden is > 

good in general ; with respect therefore to a mes^ 
suage and garth, or a cottage and garth, there is no 
objection to it. 

The next modus is a penny for every strip cow, 
or a cow that has not had a calf within the year, and 
is old in milk, in lieu of the tithe of milk of such cow. 
Thqre is no objection, I think, made ]yj^ the Coun- 
sel to that, if it be well laid ; but it is said that it is 
not, because it is not stated for what time the modus 
is payable (a).. If it is meant by that, that no time is 
stated when the modus is to be paid, that is not the 
fact, because all the moduses are in general alleged 
to be payable on the 2ist of December. "With 
respect to the time they are to cover, it must be one 
year; therefore it is sufficiently certain that it is 

(a) Held not a fatal objection in the case of Giifb v. Cfbod^ 
man^ Biinb. 318. Gwil. 735. 
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^^ ^7' meant lo cover the tithe of the Atrip cow forgone 

Layng y^ar; and all the other moduses are s&teid to he 

payable on a precise day at the end t>f the year; 

therefore I conceive that generally to be a good 

modus. 

Then the next is a penny'-hal^efitny for every 
cbw called a renew cow, or a cow having hid a^calf 
within the year, and is full of milk, in lieirof Ibe 
tithe of the milk of such cow. There is no '^Agec- 
tion to that, as I understand from the Counsel, if it 
had been well laid. They make the same dbjjectioii 
to that as to the other ; but, however, it appears to 
me, that tiiat is cliearly a good modus* 

The next modus is five shiUings for every ten 
calves, where there haj^ns to be ten, in Ueu of 
the tithe of such calves, and also of 4^e tithe^milk of 
the cows belonging to such calves, and called renew 

ft V 

co^, or cows having had each a calf within the 
year. Tliere is another, which I will state at'tibe 
l»me time, because they seem to be connected; 
two shillings and sixpence for every five calves, 
where there happen to be only five calves, in fieur^of 
the tithe thereof, ismd also of the tithe-milk of the 
cows belonging to such calves, and called renew 
cK>ws, or cows having hfid each a calf within the 
year; but for every calf under five no tithe was 
ever paid or demanded, or any thing in lieu thei^f, 
exbept fourpence halfpenny as thereafter Inenticmld. 
' This alludes to what is said afterwaitls in the An- 
swer, that about thirteen years ago fourpence-half- 
penny for every calf was paid by some persons, as it 
is stated. 

Now 
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Now the objections to these two moduses are, that I'^T- 
there it no satisfaction for the tithe of any calves laykq' 
under ten, and above five ; and no satisfaction for any ' ^- ' 
calves under five; and they are also said to be incon- ^?*?*^'^?*' 
iistent, because there has been already a modus of 
. a penny-halfpenny laid as for the milk of every renew 
cow, and here the milk is repeated again as to the 
j^ldves. Certainly these .fure not laid very correctly, 
Qpr technically; and it is very much to be lamented 
that in most of the answers we see, we Can scarcely 
J[nd one that states a modus with precision and leMl 
certainty ; however, if we can coUect the true sense 
.md,meaning of it, it,is then sufficient to sepd it to 
a Jury, provided the question of rankness. ^oes. not 
.interfere to prevent it. 

. Now let us see how far they are ipcopsistent 
^T^e inconsistency is said, to be, if I understand 
it rightly, there being first a penny-halfpenny for 
the milk of every cow, and then a repetition of the 
inilk' of the cows. belonging to the calves. Now I 
take the meaning of it to be this, that for every 
renew cow there is at any rate payable a penny- 
halfpenny to cover the milk, that is, to cover 

. the milk in whatever shape it may be used. It 
is very 9lear that the milk of the cow may be i^d 
for sucklipg the calf, or for household purposes; 
jnd therefore, at any rate the vicar is entitled to a 

. penny-halfpenny for that; then the next is, the 
farmer is to {Ay for the calves, and the milk, as I 

^ understand it, which their calves have ; it may be 
tautology, so far as respects that ; but it is no incon- 

, fiis^i^ey i for the first is, whatever, milk you have, 

BB2 whethcit 
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_ whether you use it for the calves or not : in lien of 
ij^^jKQ milk you shall pay a penny-halfpenny for the cow ; 
V. or if you use it to suckle the calves it shall be covered 
TAmMRouoH. ^^jgj. ^jjg calf-modus; and I see no ineonsistency 

in it, though perhaps it is not well expressed. 

Then the next objection to it is, that there is no 
satisfaction for any calves above ten, nor for any 
calves above five, until you come to ten ; I agree that 
that is so ; but still I consider that it is a good modus. 
The modus is five shillings for every ten calves ; it 
does not stop at the first ten calves, but for every ten 
^calves; supposing there are a hundred calves, there 
are to be ten times five shillings paid ; if it was to 
be only for the first ten calves, and to pay nothing 
more, it would be unreasonable, because they would 
then only pay one five shillings ; but here the modus 
is, that they shall pay five shillings for every ten 
that they have. 

Then for every five calves they are to pay half-a- 
crown, that is, for five, half-a-crown, and for ten, five 
shillings: this cannot be considered rank by any 
means ; there have been many instances where mo- 
duses for calves of sixpence a calf have been held 
good. In Pocock v. Coles, in the year 1684, re- 
ported in 1 st Wood's Tithe Decrees, 336, it was 
3ent to an issue, whether there was a modus of six- 
pence for a calf» in lieu of tithe, and there are many 
instances in the books. In the 1st fVood, 365, in 
the case of Harding v. Golding in 1 Gq6^ there waa 
eight-pence for the tithe of every calf, and it was held 
gpoq -y that would be ^t shillings and eight-pence 

for 
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ibr ten. la Gibb v. Goodman (aX there were six 
shillings and eight-pence paid for every tenth calf; Latv« 
there was an objection taken to the rankness of it ; ^ ^' 
but the Court would not have sent it to an issue if 
they had considered it rank ; yet they did send it to 
an . issue ; and they said, that the jury might find 
whether it was payable for a greater or less number^ 
in. the proportion of six shillings and eight-pence, 
and if it were, it would be a good modus; but there 
being in that case a prescription for every tenth calf 
in lieu of all calves whatsoever, the Court thought it 
rsnk, because there was nothing payable for the in- 
termediate calves. Still they said it might be made 
good, if the jury found a proportion payable, if there 
were less than ten ; so that the objection of rank- 
ness to six shillings and eight-pence was not ad- 
mitted in that case. They went on this, that it 
was a prescription for a certain sum in lieu of all 
tithes. In this case there is for every ten calves a 
modus of five dbtiUings, and for eveiy five calves a 
modus of half-a-crown. 

Then the question is, whether it is not reason- 
able to suppose, that in consideration of a lai^er sum 
paid for a certain member, the farmer or owner of 
the calves might be excused from paying when it 
was under that number. In the case of Mantellr. 
Paine, in 1798, before Lord Chief Bai'on Ei/re, 
reported in 4 Gwillinij 1 504, it was held, that a cus- 
tom to pay one pig where there were seven and 
under ten was good, although no satisfaction was 
to be made where the number was under seven } 

'{a) aGwill. 7S5- 6iinb*3s8. 

E E 3 is 
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is not that' pretty much the sanii as th&? • The5f^ 
prescribe here to pay five shillings for every 'tetf 
calves, and half-a-crowh for every five there hiappieor 
to be, that is» they pay nothing under fite, but two' 
shillings and sixpence for the five; then they pij^ 
nothing froiii five to ten, but for ten they pay &w 
shillings, and nothing for a less number thali fiv^';' 
therefore, there appears to me ta be ho ohjUctkM fi> 
any of these moduses. 

IFvvego farther back into more remote periods^ 
we find in the case of Reddington y. Niba (ay 
(1716,) a modus of, for every sow and ten pigB» 
one pig; if but sevJeii, the same ; but if fewer than 
seven, they were to pay nothing fdi* tithe ; and ^nt 
vvas held good, and' no objection was taken to iU 
There was also in a caise since, for every ten fleeeesr 
one, and for every seven fieeees one, and for fewerno 
tithe ; sb that there are maiiy instances where p^yih^ 
more for a large number, nothing is paid fen* a less 
number ;' and therefore, it is not a non decimando^ 
under that number, because the parson has more for 
the larger quantity.— For every five, ai I under- 
stand it, this clergyman will have two shillings and 
sixpence, but nothing for a less number ; I can see 
no objection to that; and it seems to be wairaiiti^d 
f>y the authorities. I have already shown that 
it is warranted by the reasonableness of th^ (!ate; 
Moduses are contracts which hiave run' for a leiigth 
of time ; and why cannot we suppose that paitie^ 
might make such' a contract as' that. If you (Con- 
sider this as a coinpositloii, it appears to havli dxidt^ 
long ; that there i^ nothing so unreasonable in it as 

(a) a Wood, 63* 

to 



SITTINOS AVTEE TRIHITY.naM> 5? OlO. III. 3QQ 

to lead to the conclusion that it, could not have .^ ^^^7r 

aa a. contract before legal memory, because Layng 



it has in fact existed as a Contract during living ^• 

i^emorjr. Why cannot we suppose that a clergy- 
man would stipulate, if you pay him half-a*crown 
when you hare five, you shall pay for none less ; 
there is nothing improper in that, and therefore I 
am of opinion that all these moduses aj.to the strip 
cow, the renew cow, and the. tithe of calves, where, 
tcai or five, are perfectly consistent, and although 
they* mig^ have been laid plainer or clearer^ that 
is. the fair construction to be put upon them. 

* 

The nexjfc modus is fourpence for ev^ry foal ; with 
respect to that, I do not find any objection, and! 
take it there can be no dispute^ that that is a good 
modus. 

The next is one shilling for every tenth fleece, in 
li^u of the tithe of ten fleeces. Now, I cannot con- 
ceive any objection to that j the objection made is 
rankness ; but I do not conceive how that can possibly 
be considered rank ; for observe what the description 
is. It is not a shilling for every fleece . If it was a 
shilling for every fleece it would be rank, I agreis.: 
but attend to the tenns : it is a commutation of th? 
tithes for money } — for every tenth fleece you shall 
take one shilling in lieu of it. In lieu of what ? not 
of all the tithe, but in lieu of that tenth fleece, or 
the ten fleeces. If the fleeces do not amount to ten, I 
admit the vicar may be entitled to some pecuniary com- 
pensation for the tithe, according to value, and that 
he may have by subdividing the modus ; there may 

E £ 4 be 
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be a modus as to a part of a tithe, leaving the rest * 
Layno untouched. If this modus be divided into parts it 
would be one penny, and not quite a farthing a fleece * 
more. I can never hold that to be rank; In Bos^ 
caweny. Roberts^ (3 GwiUwit g4.6^) one penny for • 
every fleece was held good, and decreed : and in 
another case three halfpence for every fleece has - 
been held a good modus. Then this is a shilling, 
not for the tithe of every fleece, but it is a shilling 
for the tenth fleece, that is to say, when I am 
liable to pay you the tenth fleece, in lieu of that you ' 
shall take a shilling ; there is nothing rank in that; 
and therefore from the manner in which the ob- 
jection is made, I think it could not have been un- 
derstood, because if it was a penny halfpenny for every 
fleece it would be good; then why cannot a shilling 
be good for every tenth ? The parson will be entitled 
to his tithe in kind, (that is, the value of the tithe 
in kind,) for any number under ten, and when it 
amounts to teh he is to take a shilling instead of the 
tithe in kind. 

Then the next modus is two shillings and six- 
pence for every tenth lamb, in lieu of the tithes 
of ten lambs ; that is, on the same plan ; it is, if 
a tenth lamb becomes due to you, you shall take 
two shillings and sixpence instead of it ; that would 
be, if you divide it, and make it cover the whole, 
threepence a lamb. It is true, that in Bishop v. CFii-^ 
Chester, Lord Thurlow said, that threepence fol* a 
lamb was notoriously rank ; but was he warranted 
in that ? most undoubtedly he was not : and it is 
merely a dictum. But how does this modus stand 

with 
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with respect to lambs? There hare been larger mo* 
duses. In the first volume of fVood, 200 (bX there latno 
is fourpence a lamb, in the year 1680 ; for this idea ^^ v. 
of rankness had never crept into the law at that 
time : I believe the objection originated in Gifford 
V. Webbi which went to the House of Lords. Again, 
in 1 Wood; 373, Leachv. Deacon & Watts, (1696,) 
diere was for every lamb yeaned in the parish 

threepence, and held good. Then came the case 
of Gfffbrd V. Webb^ which was this: — it was de- 
cided first, by two Barons, that threepence for a 
lamb was good. There was a . petition for a re- 
hearing : there was afterwards a re-hearing,, and 
then dl the Barons concurred in opinion that it 
was a good modus. The parson was dissatisfied, 
and he appealed to the House of Lords, who held 
it not rank ; therefore what authority L^rd Tfmr- . 
iaw had for his dictum in Bishop v. Chichester , 
I cannot say ; it was not founded in legal authority. 
Since that time this Court has considered rankness ; 
and we, in the recent case of Bertie v. Beaumont, 
directed an issue to try whether threepence for a 
Iamb was rank or not ; so that I take for granted, 
upon that authority, that.it cannot be disputed that 
threepence for a lamb, or (what is the same thing) 
a commutation of two shillings and sixpence for 
every tenth lamb, is good; therefore I conceive 
that modus to be valid. 

The next modus is a shilling and a halfpenny 
for every tenth pig, in lieu of the tithe of such 
tenth pig : There is nothing said there also about 

(b) Hatcher v. Cletver. 

the 
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. ^^^y* , the itttennediite quantity: but this is only a ^om^^ 
Latvg mutation of money for the tithe in kind; And what 

Y ^ otigection can there be to that ? There are many 
' moduses as high as that : it would be a penny throa 
ftrtfaingS' a pigi and if that meant the tithe of aSk 
pigs, that would be rank? and if that is not rank^ 
then a shilling, and a halfpenny for the tenth is not; 
rAnk. It does not go in lieu of all tithes of pif^^ 
but it is a commutation, that for every tenth pig due 
to you, you shall take one shilling and alialfpenny# 



The next is a^ shilling for every tenth, goose. 
That comes under the same d)senrations.as L have 
made as to the others : — Instead of taking.the goose 
in kind, when there are ten you. shall have mie shil-* 
lingrin lieu of it. In the case just mentioned, of 
Boscaxven v. Roberts, one penny-halfpenny for every 
goose was held a good modus: and thatwouldamount 
to more than a shilling for the tenth goose; 

The next is five shillings for every acre of pota- 
toes. Certainly ibnt cannot be sustained^ because 
it is a prescription for potatoes by themselves*; and 
potatoes are of modem introduction: there can 
be no doubt, therefore, that that certainly is bad. 

The next is two shillings and sixpaice for evoy 
acre of turnips ; that is bad upon the same g^ound,^ 
because they are also of modem introduction, and 
there cannot be a modus for that which has been in- 
troduced within time of memory, if it be so ex- 
pressly laid. 

Then the next is eighteen pence in the pound 

in 
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in Ilea of the titbe of rape-seed when the same is' ^^^7- 
stfd in the seed. I suppose the objection to that Latk«' 
]S» that a modus to pay so much in the pound is bad v.* 
because it is liable to fraud. Now I find many in<^ 
sfsnces where somtxcfainthe pound has been held ^ 
tblife good; In 1 Woody 60, (^Holbechy.Taylor^J 
t¥f6 shiBh^ for every pound rent of the lancb" 
agisted for tithes of herbage, was held to be good. 
In Simpson v. Tucker^ in the same book, p. 197^ 
twenty pence in the pound for agistment, according 
to the yearly rent, was' held to be good. In Ernste 
ahdtitherb v. JVattsi 1 Wocd^ 304, (1692,) for such 
a|iples and pears as the parishioner gathered and sold, 
thir tenth part of the money for which he sold the 
same: that was established as a good modus. Lt 
\ Woody 373, an. 1696, (Leash ▼. Deacon and 
WattSyJ the tenth of what the calf sells for, or, if 
IdQled hy the owner, the right shoulder ; also the tenth' 
penfay for which honey sold'within the parish, waiheld 
to be good; In the same book, 485, Hockmore v. 
RkhardSf a penny for every calf fallen and reared ; 
aifd also the tenth part of the price for which every 
cdf fkllen therein has^beetl sold by such owner or oc- 
cupier, was established; and in the case ofLeathes 
V. Nemtty yesterday; we sent a modus to trial, of 
the t6iith of what the calf sold for. Now here, I 
conceive, is abundant authority to show that a tenth 
p^ of the rent, or a tenth part of what the thin^ 
isrsdld for, is good. I am aware of the case of ^tor*- 
iup V. DodderidgCy in 1705, where two shillings 
in the pouiid, accordthg to the true im];iroVe4 yearly 
r^nt or value of all' the limd in the parish, in lieu 
of diiStltesiwaAlipeldbad, pritad^atty on the ground 

of 
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ig>7- ^ of liability to fraud, and yet I do not find that nilr 
Layno ^^ ^^^ applied to a modus for any other subject of 
V- tithe ; and it is remarkable that it was in the year 1 705 

when Startup v. Dodderidge was decided; and yet 
in tibe next year, 1 706, the Court of Exchequer, in 
Hockmore v. Richards^ determined the tenth part 
of the price for which a calf sold to be good : there* 
fore I think I am warranted in saying that this 
modus is also good. 

» 

The last is five shillings for every acre of line 
or linseed, in lieu of the tjthe thereof: this, though 
called a modus improperly, is a statutable payment 
given by the 11 and 12 WilUam III. cap. 16, and 
the vicar cannot take more. 

Upon the whole, I think all the moduses ^ good» 
and that they ought to be sent to be tried, with the 
exception of those which I have mentioned ; viz. 
for potatoes, turnips, and line or linseed. 

Graham, Baron. — I have the misfortune to difier 
from my learned brother Wood^ with respect to se- 
veral of these moduses, as indeed I am often obliged 
to do ; but I have some satisfaction in finding that I 
generallyconcur with the majority of the Court ; and I 
cannot but express the little surprize I feel in differing 
on this occasion, because the view which he has taken 
of the consideration of these moduses does not fall in 
with the general impression I have picked up by looking 
at the aijthorities, not of one Judge, but established 
by the decisions of the majority of the Judges, in the 
various cases which I haveielt it my duty to study* 

" Now 
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Now there are several of these moduses that I ^^^7' 
do not mean to dispute at all, and which, as they layko 
stand at present, may fairly undergo further in- in- 

quiry. With respect to fourpcnce for every cot- 
tage and garth, I think that that term is sufficiently 
understood in many parts of the kingdom, to admit 
of a ready application of any pecuniary payment to 
it, as a subject of modus. So twopence for every 
cottage and garth, in lieu of the tithes thereof, there 
is no objection to that ; and as it appears to me, 
there is no objection, upon the evidence, to the third ' 
modus, of a penny for every cow called a strip cow, 
or a cow which has not had a calf within the year, 

' and is old in milk, in lieu of the tithes of milk of 
such cow ; but with respect to the three succeeding 
moduses, they seem to be so confounded, so inex- 
plicable, and so perfectly unintelligible, that after 
the utmost labour and ingenuity which I can bestow 
upon them, I am prepared to say that not one of 
them can stand, and^ it will be necessary for me to 

' state my reasons very particularly. 

TTie first modus to which I object, as involving 

(when taken with that which follows) one confused 

notion of a modus founded on several payments, is 

that of the peilny halfpenny for every cow called a 

' renew cow, or a cow having had a calf within the 

year, and is old in milk, in lieu of the tithes of milk 

of such cow. Now this modus, taken by itself, stands 

simple and absolute; and any person looking at it 

would necessarily understand that it was a penny 

' halfpenny payable for every individual cow, (be their 

' numbers what they may,) which should answer the 

description 
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^^^7' ^ idfsmption of!a rea^w opw,.in lieu of t]ie(|titj^e Vits 

liArifo ' ™^> ^^^ ^ ^^ might stand without any j^ual^qi^jp 

v. .whatever. But mark the qualification tl^at is igue^ 

'sarily introduced by the succeeding^ modus, .;E)9t 

taking them by themselyes. That cannot be igji^ 

: j^ording to the very next modus ; for a renew caw^ 

cdoes not pay a penny halfpenny for every ealf,r if ^ 

rUfXt -modus exists; but for every teA calves, .v^i 

r^jere haf^n tobe ten,, five shillings instead oi^a 

, penny hal^nny are to be pud in lieu of the ti^e 

* of' fttch calves, and also of tbe tithe of tbe milkff 

ike eofrs belppgipg to such calves, and called repfiW 

,^pfiAvs* How Gfm t]^at consist ? The first prop^tjjpn 

VV^Si that ihe, ren^w <sow paid «nly a p^ny halil^|i|^7 

' j^r milk ; th^n ^ they ^ say the repew cpw does not gpy 

. a^rftenny ; haUpenny: for the milk, but the mj;^ 

- 4f Qpes^ shifts, ^nd leaps from the. simple sulgectjof 
,4hemilk, and is confounded witb^the two other, ifub- 
(jeQts ; and by a most unaccountable qfffect, that^pyiir, 
A wlpch in respect of its milk pays only a penny l)alf» 

penny when she has ten calves, pays five shiljti^ 
in lieu of the penny halfpenny ; and so when diere 

- are five calves, two shillings and sixpence is to be 
. paid in lieu of that one .penny hal^nny. l^qw 

my first objection to this is, if you state ,tlie 

fint modus of a penny halfpenny for ihe n^^of 

the renew cow, you should>state it to be payable. for 

the milk, escemt)ifben there were ten cowi and 

Jken cdves, or five, coivs and five calves, .and then that 

.tiieydonotpay. a penny :ha|i|)ienny, but fivejhil- 

. iJings^ and two shillings and sixpence,. in. respect of 

. tkemjlk andoalves. That would be th^ proposituln, 

¥ any thing > but that is not so ptdsed ; .andthfemftre 

it 
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ii seems to me, that at say rste the modus of a ^^17* 
pamy haUfieimy for a cow caimot stand, because it LAnrc 
u not Mated to he modified by those qualifications. -9. 

Yabbobovcfh. 

Widi respect to the:inodnses.themsdTes of fire 
shilliiigs for ten calves, and two shillings • and mx* 
pence when there happen to be . only five calves, 
itiqspearstomethat they are perfectly dbjectioniAle 
fmn the circmnstance, that nothing, is said as. to 
what is to be paid for the calves up to five, or firam 
five to ten, or for the calves from ten upwards to any 
quantity ; because, unfortunately, from the manner 
in which the modnses are laid, that construction 
which a jury might put on it, as my learned brodier 
suggests, is excluded by the very terms of it y &t 
those moduses are expressly stated to be paid only 
when there are ten or five calves; and it woidd be 
monstrous if we were tobe-calledon,in everyinstanee, 
to help a, defendant out in making good these pay- 
itients, and tell him, instead of saying thatihe five 
diiUn^ and the two shillings and sixpence are tol)e 
paid for the calf and milk, when ten or five, you 
mean, in that proportion till they come to five, and 
in that proportion till they come to ten, and as they 
Amount to fifteen, twenty, and twenty-five, and so on ; 
but that is not only not stated, but the eonjectureof it 
is precluded bythemanner in which they haveinfiict 
stated their proposition, that it is paid in those two 
instances only ; therefore it really seems to me tJlat 
these three moduses are perfectly inconsistent imd 
bad. Whatever loose ideas may possibly be gathered 
from tibe fact of some pecuniary payments having 
been made, itseems impossible to pick out from them 

what 
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what those distinct customs are upon which the de« 
fendants mean to stand. Besides, is it possible not to 
^' see, that the expression of five shillings for every ten 
' calves savours so strongly of modem times that one 
can hardly doubt about it ; five shillings has evidently 
' the strongest appearance, in my apprehension, of one 

of those modem payments which ecclesiastical people 
make wiih their parishioners, by way of temporary 
composition. But, I repeat, that from the observa- 
tions I have made, I have satisfied my mind, and I 
' hope those who hear me, that it is impossible to pick 
- out any distinct custom to bar the plaintiff; for with 
respect to these moduses, some of them are perfectly 
' unintelligible taken together, and the others of them 
' are equally unintelligible taken individually. 

The next modus of fourpence for a foal I see ao 
reason to ^nd fault with. 

With respect to the modus of one shilling fer 
every tenth fleece, I will venture to say, though I 
have not much skill in agriculture, that, in many 
parts of England, a person would be glad to take 
a shilling for every tenth fleece, at this day^ includ- 
ing lambs and all ; and it is utterly inconsistent with 
all historical knowledge that one shilling should be 
paid for the fleece of any animal ; long subsequent 
to legal memory, that was more than * the price of 
a sheep. One shilling for a fleece, therefore, is 

rank on the face of it. 

- • 

A notion has gone abroad, as if the term rankness 
was of novel introduction ; I have taken the same 

** pains 
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pains as my learned brother, in the case oSHeaton . ^^^7' . 
V. Cookf to which he has alluded, to show that that Laykg 
is a mistake. That the grossness of the price has v. 
always been a subject of consideration for the Court Y-»— " 
in i^pduses, even those most zealously attached to the 
jurisdiction of a jury, (and none are more so than 
I am, where the Court cannot form an opinion of its 
own,) must admit; and though the constant practice 
has been to send it to a jury in cases of doubt, the 
grossness of value is, in the first instance, to be 
taken into consideration here. 

Now, in order to fortify myself in the opinion of 
its rankness, I would refer to the case of Torriano v. ' 
LeggCy (Rayner, 521,) where a penny for every 
fleece was held bad. But there is another ob^ 
jection which goes to the very root of the thing, 
that it is ridiculous in the manner in which they 
state it, that there is a shilling for every tenth 
fleece ; for nothing is to be paid up to ten, or 
from ten to twenty. It is defectively and incon- 
sistently laid, because it gives the parson nothing 
for the intermediate fleeces ; and if the farmer has, 
for years together, nine sheep, he pays nothing, 
which cannot be ; therefore, I think, that on both 
these grounds, it is bad. 

Then we come to the modus of two shillings and 
sixpence for every tenth lamb, in lieu of the tithe of 
such lambs ; with respect to which, whether it is to 
be decided by UieCourt now, orbya jury, Ithrowmy*- 
iself upon the opinion of my Lord Chief Baron, and 
my brother Wood. I do not insist upon that, though 

VOL. IV. F F I am 
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I am of opinion that it. is palpably gross in itselC 
Latno We know that up to the period of Gifford v. Webh^ 
«• in two or three instances, the Court had no hesita- 
' tion in saying that three penee for each lamb wa3 
gross. In Gifford v. JVebb^ the Barons, as has been 
truly stated by my learned brother, were of a dif- 
ferent opinion, and the House of Lords confirmed 
their opinion, and sent it to an issue there. My 
learned brother will, howerer, forgive m^ for not 
ligreeing with him, in attempting to impeach that 
decision of Lord Thurlow, or in treating his solemn 
opinion, in his situation of Lord Chancellor, with the 
* same respect as an authority, as we treat the x>pimon 

of one of the four. Judges of the Court of Exchequer. 
It is a little derogating irqm his authority not to 
give him the ^anie degree of credit as one judge 
has with us ; but Lord Thurlowh authority pn that 
subject was not to be despised, foi^ it was pne-on which 
he had thought very much, and he was cleady of 
opinion that t^q shillings.and sixpence for a lamb was- 
ridiculous j he would QOt hear qi it, and he actu^y 
refused to send it tQ an issue ; and nqt one of th^ 
numerous counsel wh9 there attended ever dispute^ 
it, but gave it up. ^Out of respect, however,- to 
that decision in the House of Lprds, we, in tl^ c^ise 
of Askew V. Greenhow, sent aii; isstie to try thr 
question; and a very learned brother of ours on 
that ocoasiop,. when he came to lay the question 
before the juxjt told them very FoujqLdly> that they 
eould not doubt, of it.; that it w^s if»po3sibl«, Qg^r 
si^Utly with historioal knoM^ledge;. and thejiii:;^ 
jfonnd accordingly, that it was ra^k, wd the ii|od«9 
wa|i. s0t a«ide* An appUcatiqn was ip^de {or^a^nem 

. tjial. 
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trialt and it was said that the judge had run away witli 
the jurj; because he had told them his opinion, and 
they had found accordingly : but we thought that ^, v- 
no reason for granting a new tnal ; and certainly 
if die question of fact is left to the jury, whether a 
lamb would sdU for that price at the time to which we 
refer, it is an absurdity that common sense will not 
admit of. Thus the matter was disposed of; yet 
we are noW required to grant another issue on the 
subject. If this view of the case does not make 
a ](xroper impression, let it go to an issue, and the 
reesult must be the same ; I have a great idea of the 
int^ity of juries, though I know they may on 
some occasions be biassed. 

The next is a shilling for every tenth pig, with- 
out saying what* is to be paid for a less or greater 
mimbu' ; but I, proceeding on the idea which I have 
thrown out on the former part of the subject, should 
have no difficulty in supposing that a sucking pig 
was- not worth a shilling, bepause the tithe pig is to 
be paid when the pig is at the dug ; the farmer is 
not to keep it till it is a grown pig, the parson must 
take it in five or six weeks ; now what can be said 
of one pig in a farrow being worth a shilling, at a 
time when the pig itself, and all the pigs in the stye, 
perhaps, would not have been worth w much. Then 
the question of rankness being discussed, anodier ' 
objection is, that nothing is stated to be payable 
for the numbers above or below ten. 

' The same as to geese ; it is only one shilling for 
«fery tenth goose, that is more dian a peikny for 

v F 2 the 
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the tithe of a goose ; I think that also is too' grb^ 
Layno ^^ point of anlount, and besides it is not stltted what 
^* is to be paid for the intermediate numbers. 

Afr to* the potatoes and turnips, I will not take 
up the time of the Court with discussing the validity 
of that payment. 

With respect to one shilling and sixpence in lieu 
of the tithe of rape-seed, when the same is sold in 
the seed, the cases which have been referred to may 
throw some degree of doubt on my opinion ; but 
fortified by Startup v. Dodderidge^ it is impossible 
to consider that a valid modus, both from the un- 
certainty of it, and the opportunity it furnishes to 
defraud. It is true, in a late case, that circumstance 
was not adverted to ^ we seemed to think a qualifica- 
tion of paying so much of the price when sold might be 
good, though I do not think that expressed the value ; 
but whether we did or did not then advert to that, this 
stands on<its own ground ; if it happens not to be sold, 
there is nothing to be paid ; for it is to pay one shflling 
and sixpence in the pound, in lieu of the tithe of 
rape-seed when sold. My objection to that ac- 
cords with what was said in Startup v. Dodderidge, 
where so much out of the rent was held to be liable 
to error, that it was impossible to know what was the 
rent; or whether or not a fine had been taken, to^re^ 
duce the rent ; so that by those means the cleigy- 
man might be put to difficulties to know his right ; 
and on a motion for a prohibition, the Court were 
of opinion, that was^ of itself a bad modus, as being 
liable to fraud upon the parson. I do not kno\t 

how 
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Vew we can say that a man is to have one shilling 
^d sixpence in .the pound in lieu of rape^seed ; how layno 
is he to ascertain the value of it : I .know no lyay ^, v* 
but trusting to the man who sold it, and if he gives 
him a false statement of the price, fae can only be 
detected by going about to all the persons to whom 
it was sold ; and suppose they colluded, and the 
purchaser was directed to say it was sold to him for 
so much only, when he agreed to give the seller so 
much more, how is that to be discovered ? It is 
leading the parson, whom it is the object of the 
legislature to place in security as to his lights, into 
a state of uncertainty, and to leave him at the mercy 
of t]]^ person who is to pay the tithes, which the law 
did iK>t intend ; and therefore I think that these 
moduses are bad. 

- Richards, Chief Baron. — I shall occupy but a 
Tcry small portion of time, for the case jhas been so 
fuUy discussed by my learned brother Graham, that 
I should be inexcusable if I wasted any of that time 
which is so valuable on this day. I agree in general 
with my brother Grahami and for the reasons which 
he has stated, except as to the modus covering 
the lamb ; though I concur with him in the 
reasons which he has given : and I should be of 
opinion with him entirely, if there had been no 
•issues sent by this Court after the case tried before 
JLord Manners. But I understand that there has 
|>een a. subs^equept case in this Court, in which an 
issue was directed to inquire as to the validity of 

y? 3 three 
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tliretf pence for a Iamb (n), aiid that bang the case 
Latng I ^^ ^^^ feel myself at liberty to say that this it a 
V. rank modus. My Lord 3fan97er5 certainly did direct 
the jury as has been stated, and the Court here xiost 
assuredly confirmed his direction; and I should 
have considered it as a determination of the Court 
with respect to the invalidity of that modus, if the 
Court had not subsequendy entertained a doubf 
upon the subject, as they must have done when 
they sent an issue On the same point ; and therefore 
I must differ from my brother GrafuMu on that part 
bf the case. 

With respect to the rape- seed, I do not exaetlj^ 
concur with my brother Graham in the reasons 
which have satisfied him ; but I need nol say diat I 
venture to differ from him upon that subject, be- 
cause it seems to me that there is another conclu- 
sive objection here. The modus is for so much of 
the value of the rape-*seed when sold. But when is 
it to be sold? That is not stated. Su^ose it 
is not sold. Suppose it is kept till the end of the 
year. How is the vicar to know when the tithe is 
to be paid ? Adding that circumstance to the ob- 
jectio'ns stated by my brother Orakani^ I am of 
opinion with him on that part of the case. 

With respect to the general question, whethcfr 
this Court has a jurisdiction and a duty to decide 
against moduses, if they find that the hct is not 

(nj Beriic v. Beaumont, ante, toI ii. p. 303. 

proved 
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proved satisfactorily in favour of a prescription, I ^ ^^^7- 



ihall only say a very fe^ words. , Whatever the law latno 
ought to be, whatever the law may be expected ^ ^• 
to be, I take it we are here bound by our oaths to 
decide according to the law as we find it; I 
have found it to be the law of England^ as it now 
stands, and I shall abide by it until the legis* 
lature orders the contrary. But that, as the law 
now statids, a Court of equity should decide upon 
facts as well as upon law, if they have sufficient 
evidence of the facts to satisfy their minds, the ex* 
perience of, every day proves : and it is nothing to 
say, that the question of modus is a question of 
iact, because if it be a question of fact, we are 
alike bound to decide it, if the' evidence is suf- 
ficient to enable us to do so. It is like every other 
fact, and what is called rankness is only matter of 
evidence ; if I see and am satisfied that there is not 
sufficient evidence to prove the fact of modus al- 
leged by the answer, I am bound to decide agamst 
that modus as much as I am bound to decide upon 
any fact that I see in a cause. If I see the evidence 
in support of it unsatisfactory, I am bound to /lecide 
against it. If I find a modus laid inaccurately, I am 
also bound to decide against it ; thus if I find a modus 
alleged of a shilling, for that which in the times to 
which we must refer, according to all the know- 
ledge we have, would not be worth more than 
a penny, I am bound by my oath to decide that 
that is a payment of modem usage and n«t a modus ; 
therefore on all these occasions, as the law stands, 
the Court is bound to inquire. I have inquired 

F F 4 myself 
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*^|7- ^ myself, as well as I have been able, in the course 

Laykg of this cause, as I hope I shall on every other, 

v» and I am perfectly satisfied with the decision my 

Y«K..oto.. j^^^^^^ ^^j^^ p^^^p^ ^^^p^ ^^ ^^^^ ^ 



the lamb. 



Decree : — An account as prayed, — except 
as to the titheable matters,' for which 
the foUowingmoduses were set up, of 4 d. 
for every messuage and garth, — 2 d. for 
every cottage and garth, — 1 d. for every 
strip cow, — 4rf. for every foal, and 
2^. 6d. for every tenth Iamb: and 
as to those payments, the plaintiff hav- 
ing declined to accept issues, the bill 
to be dismissed, with costs* 



' END OF THE SITTINGS AJTER TRINITY TERM. 
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The following are the Cases referred to in the cause 
of Leonard v. Franklin*^ p. 264, on the ques- 
tion of the admissibility of the book produced 
from the registry of Lincoln. 

Halse v. Eyston. 

xHE plaintiff, who was vicar of the parish of Welford, ^8i<'* 
in the county of Northampton^ claimed all small tithes by ^^ ^^ 
virtue of some ancient endotoment, custom or usage, and ' 

amongst others, to all the tithes within that part of the 
parish called the Old Inclosure. 

The answer admitted the vicar^s title to tithe through- 
out the parish, except as to such parts as were covered 
by a modus of 17/. 65. Sd, set up for the lands in the 
parish called the Old Inclosure, in lieu of all the small 
tithes ; and as to the lands forming what was called the 
New Inclosure, the defendants * claimed an exemption 
under an award under an Inclosure Act of the 1 7 Geo. III. 



* The book having been admitted in that case entirely on 
the authority of the precedents, it was thought necesisry to 
investigate Uiem, and it has been found that where the book 
was received, no objection had been taken to it, but in the 
€9se of Hanooed (^anoard J v. Sims referred to, it appears 
to have been objected to, discuised, and ultimately rejected. 
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1810. The sole question in the cause was, the validity of the 

iOih Nirtf. modus set up, and the Solicitor General contended for the 
*^ "^ ' plaintiff, that the payment of 17/, 6 s, %d. was a com- 
paratively modem composition merely, and not ampdus ; 
and amongst other evidence brought forward at the 
hearing, in support of the plainiifi's ca^e, the transcript 
of the original endowment of the vicarage *, as taken 
^ from the book in question, and which was re€ul, to shew 
that the payment set up as a moduB could not be so con- 
sidered by the Ct>urt, by reason of its exceeding in the 
value the amount of the tithes of the whole vicarage 
at th^ time of its endowment, which was itself within 
legal memory, whereby it would appear that the amoimt 
in valtie of the vicar^s tithes was 5 f . 65. Hd, which after 
deducting what was reserved to the Abbot and Convent, 
was further reduced to 3/. 6 s. 6d. The Nonee Rolls, 
15 Edw. III. — ^The ecclesiastical survey, 36 Hen. VIII. 
valued the vicarage at 10/. 3 s. communibus annUfpensk 



t.iii> I IP*- 



* In an ancient book of endowments of vicarages in 
the time of Bishop Walls, who began to preside over 
the see of lAticoln in the year 1209, ^^^ which book is 
remaining iai the legiatry of the Lord Bidhop o{ Lincoln. 



Welleford. 



Norhampton. 

Vicar in . Ecca de Welleford que est Abbis 

* fc 9 de SBleby an 9 ordifa QOMBntit iii toto 

AltagdcoBccHcmnniinutfs decimis q«^ 

valet viij N B Salvia Abbi & g ventui iij 

N B Annuis de eade de oneribus nihil est 

ordiaatum. 

(A true Copy), 

John Fardell* 

Dep3^ Hegister. 

^ Who was perionally in attcndaace to prove the extract. 
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40 #. leaving 8/. 31. — ^The parliamentary (survey made 1810. 
it 35/. — Pppe Nicholas's taxation had it, " Church of ^^<* ^9^- 
Welfcrd^ 1 o/. 13*. 4^. pension to the AblK)t of Stdeby 2 /." ' ^ * 

For the plaintiff it was contended, that the documen- 
tary evidence was decisive against the fact of the 
payment heing a modus, and particularly that of the 
book from the registry of Lincoln. 

The counsel for the defendants * admitted, that they 
coidd not dispute the admissibility of the book as evi*- 
dence> but they insisted that neidxer that nor any of the 
9ther ancient documents^ were conclusive against the 
parol testimony of long continued payment, and there- 
fore pressed for an issue, because the vicarage might 
in point of fact be worth more than their valuation 
according to the documents. 

[In the course of the argument, the Lord Chief Baron 
observed, that the great question in the cause was the 
effect of the evidence offered, as to whether tithes had 
been rendered in kind within time of memory ; and his 
Lordship intimated, that the phrase ^' mtnuta decinut,*^ 
used in the ancient documents, was strongly against the 
existence of a customary payment; and Thomson^'BQion, 
added, that where the value of the tithes is given in such 
documents, it implies a taking in kind."] 



* HoUiii, and — for some of Uiem ; and Dauncey^ 

smd WingHddf for others. 
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Hebden «• Feeem AN and othen. 

(Extract from the Decree.) 

The plaintifi^ who was vicar o{ Norton, in the county 
o( Salop, filed his bill against the defendants, for an 
account of the small tithes on all titheable matters 
arising within the ancient inclosures of the said parish, 
and of com arising on a farm called Sapsoru or Samptons, 
in Muscott, within the said pai:ish. 

Some of the defendants, by their answer, said, that they 
did not believe that by ancient endowment, prescription,' 
or usage, the vicar for the time being, from time whereof 
the memory of man was not to the contrary, or for a great 
number of years last past, was lawfully entitled to have 
and receive for his own use, all small tithes from time 
to time arising, growing, increasing and renevnng, 
within the ancient inclosures of the said vicarage and 
parish, and the titheable places thereof, and to the tithes 
of com arising, growing and renevring on a certain 
farm called Sapson or Sampson, in Muscott, within the 
;Baid parish. BtU the defendants believed, that in an ancient 
book remaining in the registry of the Lord Bishop of Lin- 
coln, there was an entry respecting the endowment of the 
said vicarage of Norton aforesaid, in nearly the loords and 
characters, and to the effect, or nearly to the effect in the 
bill set forth: — said, they apprehended that the said entry 
was not, nor did contain tlie endowment of the said vicars 
age, but was only an entry of the purport or part of tie 
purport of such endowment, and believed that search had 
been made for the original endowment itself, but that the 
same had not been found: — that they, from the said entry, 
believed that the vicarage of Norton aforesaid was, in or 
before the year 1209, endowed of all the altarage with the 
minute tithes to the church of Norton by Daventry afore- 
said belonging, and of the tithes of Garb, of the fee of 
Sapson or Sampson, in Muscott, and of the tithes of 

Garb, 
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Garb, of Ivoo, of Waleron, in Northampton ; and appre- •^^ ^••'• 
hendedy that from that time until the year 1451 the vicar ^^^^' 
of the said parish was entitled to the tithes of which he ' * ' 
was endowed as aforesaid ; but believed, and hoped to 
be able to prove, that in the year 1451 the said vicarage 
was, at the petition of the prior and convent of the 
monastery or priory of Daventry, in the county of North- 
ampton (to whom in and before the said year i2og, and 
afterwards, until the dissolution of the said priory, the 
rectory or church of Norton aforesaid stood and was 
appropriate,) and on the petition of his late majesty 
king Henry the Vltfa, dissolved by the then Pope 
Nicholas the V th, by his bull, on account of the poverty 
of the said priory, and was appropriated to the said 
priory ; and by which bull the said pope ordained, that 
whenever the said church or vicarage should become 
void for the future, the said church or vicarage should 
not be governed by perpetual vicars, but by monks of 
the priory or secular priests, to be instituted and re- 
moved at the will of the said prior, and without the 
licence of the ordinary or the king, or to that effect ; 
BXKd that afterwards, and until the dissolution of the said 
priory, which happened in or about the 16th year of 
the reign of his late majesty king /fenry the Vlllth, by 
means of a bull of the then pope, namely Pope Clement 
the Vllth, the church of Norton aforesaid was served 
by monks belonging to 'the said priory, or other per^ 
sons appointed for the purpose by the prior of the 
said priory, and at his will ; and defendants insisted, 
that by means of the said bull of the said Pope 
Nicholas the Vth, the said vicarage was dissolved 
or destroyed as a perpetual vicarage, and the said 
endowment was determined, and the tithes with which 
the said vicarage was endowed as aforesaid, were 
restored ieuid re-appropriated to the rectory of tilie 
church of Norton aforesaid: — ^believed and hoped to be 
-able, to prove that the rectory and advowson of the said 

church 
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i8io. church of Norton, and various other possesBioiis of ihf 
f$d Nqv, g|j J pjjQf m^j convent, which beloi^ed to them at the 
time of their dissolution^ and Were in and about the 
17th year of the reign of his said late Majesty king 
Henry the Eighth, granted and confirmed to the college 
called king Henry the Eighth's college, in the University 
of Oxford ; and that they afterwards, and while they held 
and enjoyed the said rectory, had the church of Norton 
served, and &e duties thereof performed, by their own 
priests or curates, to whom they allowed a pension or 
stipend for their services ; and that they having, in the 
37th year of the reign of his said late Majesty king 
Henry the Eighth, surrendered the said rectory and ad- 
vowson to his said Majesty, his heirs and successors, 
and the same being in the possession of the crown, his 
late Majesty king James the First, in the 6th year of his 
reign, granted the said rectory and the right of pre- 
sentation to the said vicarage, with various other here- 
ditaments, unto Francis Phillips and Richard Moore, 
Esquires, their heirs or assigns, from or under whom 

^ Britton, Esquire, in or about the 12th year of the 

reign of his said late Majesty king James, and before the 
ifith year of the same reign, became by grant or other 
lawful conveyance seised in fee simple of the said rec- 
tory and advowson or right of presentation : — believed, 

that ahfaou^ the said Britton was as aforesaid 

seised of or entitled to the said advowson or right of 
presentation (in case he thought proper to present a 
vioar), his said late Majesty king James the Fust^ in the 
i^tb year of his reign, granted a presentation to the 
said vicarage to William Ward, clerk ; and ihe saki 
WilUam^ Watd having, under an assertion or claim of 
flight to titl^es as vicar of the said parish, taken a lamb, 
the property of the said~— JBnt^ofi, as tithe due to himas 
n^ar, the said «*— ^ Britton brought an action of trover 
aii4 conversion against the zsid William Wmrd^ inhif 
Miyes^s Court of King^s Bench, for the said lainb^aad 

for 
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for another Iamb supposed to have been taken by the iSjio. 
said William Ward, on the trial of which action^ a spe- t-td Nov. 
cial verdict was found, and that after four several 
arguments in the said Court, judgment was in Trinity 
Tenn, in the 16th year of the reign of his said late Ma- 
jesty king James, given for the said Britten, on the 

ground that the said vicarage was dissolved by the said 
bull of Pope Nicholas the Fifth, and although such 
judgment was reversed in the Exchequer Chamber on 
a writ of error, yet that such reversal was founded on 
an error in the entry of the judgment, and not on the 
point of law, as by the records of the said judgments, 
to which defendants referred, would appear :* — believed, 
that although the said vicarage of Norton, as a per- 
petual and endowed vicarage, was dissolved as afore- 
said, yet that after the said William Ward ceased to 
be vicar thereof, different persons were and had been 
at different times presented to the vicarage of the said 
church of Norton, by some of the descendants or family 
of the said -— Britton, or some person claiming under 
him (but whether regularly, defendants were not in- 
formed) : — ^and believed, that plaintiff was in or about the 
year 1800, in like manner and on the like principle, 
presented and instituted to and inducted into the said 
vicarage and parish church of Norton by Daventry, 
but deprived of its endowment as aforesaid; and had 
ever since been and under such presentation vicar of 
the said parish ; but defendants denied, forthere^ons 
herein mentioned, that said plaintiff had ever since 

" ^ l ■ I ■ I 11 I I I I I— I P H . » ■ I I I » ■ . I ■ ■ I I I ■ -I 

« The Court had at first held, that as. the Pope had at that 

ftim» lawful jurisdiction in this country, the vicarage was well 

dissolved by the bull; but it appears by the records of the 

subsequent proceedings which took place between the same 

parties in this Court, and which are referred to. in page 4518, 

that Ward, the vicar, ultimately succeeded in establishi^ ^is 

claim. 

been 
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1810. been or was well and lawfully entitled to have, tak^ 
fUNov. and receiye the small tithes of all the titheable mattera 
^""^ — V— ' and things arising, growing, increasing and renewing 
within the ancient inclosures of the vicarage and parish 
church of Norton by Daventry aforesaid, or the tithe- 
able places thereof, or the tithes of corn of the farm 
called S^son or Sampson, in Museott, in the said parish ; 
but defendants believed that, notwithstanding the said 
want of title in said plaintiff and his predecessors, ap-* 
pointed vicars as aforesaid, to tithes within the said 
parish, they had been in the habit of receiving from 
occupiers of some lands in the said parish (but of no 
lands within the hamlet of Muscott) payments for or in 
lieu of small tithes or some kinds of small tithes. The 
other defendants answered to nearly the same effect. 

The plaintiff replied, and the defendants rejoined, 
and the cause was thereby put at issue; but no wit- 
nesses were examined under any interrogatories exhi- 
bited for that purpose. The cause came on to be 
heard in the Exchequer Chamber at Westminster, on the 
19th day of November instant, (tSio), when, upon 
opening the matter of the plaintiff's bill by ' Mr. Cooie, 
aS' counsel for the said plaintiff, the answers of the de- 
fendants by Mr. Winthrop, their counsel, and upon 
hearing Sir Thomas Plumer, knt. His Majesty's Solicitor 
General, on behalf of the said plaintiff; and on reading 
an order made in this cause, bearing date the 15th day 
of November instant, for leave to prove exhibits vivo voce 
at &Q hearing pf this cause, and on reading the follow- 
ing exhibits, to wit, an'andeht book of endotoments' of 
vicarages in the time ofBis/iOp WeUs^in the year laog^ 
brougla Jtom the registry of the Bishop of Uncobi, by 
' Mr. FardeUythe Bishop^s register there; an office copy 
or extract of Pope Nkhold^s taxation of the vicarage 
of Norton ; an office copy of the If on® rolls as to the 
church of Norton and IJiropf with the vicarage, i4tlk 

Edto. IIL 
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JSdt^, UL; office copy of the 4ecc)e8iastical survey as to 
the rectory cmd vicarage of Norton tiext DavtrUte, - 
•datedQGth ffen.VIIL; an office copy of the taxation 
of the vicarage of Norton next Daventre, from the book 
ia the First Fmits office^ an office copy of an enrohnent 
<)f indenture of bargain and sale, 8th James I^ PhiUips, 
and M^re to Knightley^ an office copy of institution 
^ct of William Ward, clerk, to the perpetual vicarage of 
Norton next Doveit^e, dated gth October 1615; an, 
office copy of institution pf Joseph BamariT, clerk, to 
same vicarage, 11th November 1642; office copies of 
sevei-al orders and decrees made in this court in certain 
causes and proceedings between William Ward, c^fk, 
vicar of Norton, and Nicholas Bretton and others, de- 
fendantSy bearing date respectively 10th November, in 
the i^th year of king J^m^s; 30th Jiffni£^zryEy in the 18th; 
13th Februarif, in the igth; iith May, in the igth; 
1 ith February, in 4lie 20th ; 25th January, in the 21st; 
the 30th November, and the iith February in the 
^d years of the same king ; the 6th day of July^ 
in the 1st year of king Charles I.; the last day of 
January, in the same year; the 32d day ^i JanuaryyiXL 
the 6th; the loth day oi February, in the 7th; the 18th 
November iai)^e ibth; the 17th Apil, in the 11th; the 
£th day oiJune, the 30th June, the gth Fehruary, and th^ 
igth November, in the 17th years of the same king ; the 
4>fficial copies of four terriers brought from theRegistrar's 
.office at Peterborough, dated respectively 19th July 
1^23^ I2thi August 1726, 2i8tOc^o&er I74g, and igth 
Jtdy 1758; an act of parliament, passed in 1755, touch- 
ing the indosure of Norton; office copies of an issue and 
record in the court of Conunon Pleas at Westmnster, 
between Nicholas Breton, Esq. plaintiff, and William 
Ward, clerk, defendant; office copy.of the parliamentary 
survey in the Archbishop's library at Lambeth, 3 2d Jan^ 
J^^Si office copy decree in this Court, in a cause 
•therein Richard Bowles, dexk, vicar of Norton, bear«- 
90h. IV. G G ing 
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1810. iiig date the 25th day of Nov. 2i8t Charles 11. ; and an 

ifd Nflv. agreement signed by the soUcitors in this cause as to 

■» * certain admissions, which were as follows : 



v^ 



'' That the plaintiff might be at liberty to prodnce the 
office copy of entry from an ancient book tempore 
Bishop Wells, who presided in 1209, from the Bishop of 
Lincoln^B registry, purporting to be an entry of an en- 
dowment of the vicarage of Norton, but subject to the 
same objections that the defendants woidd be entitled 
to make to the original book if actually produced : 

'' That the plaintiff was duly instituted and inducted 
into the vicarage of Norton, in question in this cause, 
so as that the defendants are not to be precluded by 
such admission from controverting whether Norton is a 
vicarage or not, or if a vicari^e, whether it is now 
endowed (if endowed at all) with any of the tithes 
demanded by the bill, and that notices to set out tithe 
were given to defendants in due time before filing bill : 

'' That the plaintiff might be at liberty to read in evi* 
dence the printed copy of the Norton Inclosure Act, of 
the 28th George II. and also office copies of the several 
institutions and preseiitments from the Register otPeter^ 
borough of the vicars of Norton, namely the presentments 
of Mr. Joseph Bernard in 1642 ; of Mr. Samuel Withers 
in i6go ; of Mr. Thomas Henchmanin 1701 ; of Mr. Ben- 
jamin Francis in 1 706 ; of Mr. Thonms Dumombe in 1 729 ; 
of Mr. Thomas Phil. Shepperd, in 1746; and of Mr. 
Thomas Phil. Shepperd^ in 1754; or any other office 
copies of presentations or institutions to the said vicar- 
age, subject to the like reservations as before, whether 
Norton is a vicarage endowed or not; and also office 
copies of the terriers of Norton, made in the years 1723, 
1626, 1749, 1758, and 1801, subject to all legal ex- 
ceptions that might be made to the original terriers if 
produced : 

"That 
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^Hiat the lands iti defendants occupation are in the ' iS>o. 
Iiamlet of Muscote^ in the parish of NortoJi, and no part tid N»i, 
in die hamlet of 2%ra(f>f^ :" 

And that tio tiihte in kind for lands in the hamlet 
of Muscote, have been rendered to the vicar of Norton, 
in the memory of any person now living. 

The ftirtber heiuring «f the canafie was adjourned untii 
tliis day<^id Novk 1810), when, upon bearing, Detrntcey 
^EUid Co(^, for rti^ plaintiff^ Htd&st, Leach and Winihrcp^ 
fot the defetidants^ and His Majesty's Solicitor General 
ifor the pkinti^j in r^ply, it was ordered, that it be 
referiied to the Deputy Remembrancer, io take an 
laccouht of what was due to the plaintifi* Irom the 
def^hd^nts Irespectitely, for and in respect of the Several 
titfaeable taatters and things since Michaelmas 1803^ 
on that part of their fkrms and lands in the pleadings 
of the cause mentioned, denominated the new inclo* 
sures; and that what should be found due from the said 
defendants in respect thereof be knswered and paid by 
the said defendants tespectively to the said plaintiff, 
— coticluding with the usnal directions. 



**<i^^t*^*i^ 



Habwabd, Clerk, v, Sims. 

The pkintiffj (vicar of Marston, Oxorif) filed this bill xiie book 

for an account of small tithes and agistment known by the 

name of Arch- 
__,,__ _ , , , . .^^ . , bishopWclls's 

The defendants, denying the plamtio's title, set up a book of en- 
modus of 6<2. an »cre, payable in keu of all small tithes, dowmcnts 

^ * •' ' rejected as 

eviden<;e at 

The money payment was established in evidence by Ni»i Prlus s 
«he parol tertimony. ChieV&ron 

{ThomiOfl} and Mr. Baifcin Wood having expressed considerable doubt of 
Its admissibility, on the hearing of the cause in the Exchequer, their 
Lordships treating it at a mere pnvate memonrndum, wanting authenticity 
and originality. 

G c 2 In 
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In answer to that evidence, the following extract 
from the book which was the subject of discussion in 
Leonard v. Franklin^ and which was called an ancient 
book of endowments in the time of Bishop Wells, who 
began to preside over the see of Lincoln in the year 
1209. 

" Oxon — Merston — ^Vicar in Ecc» de Merston que 
" est* dcor prions & convent* see. Tretheswide wacU 
** concil. ordinat. consistit in omnibus obventionibus 
** altaris cum minutis decimis totius patochie & in der 
'^ cimis bladi 8c feni provincentibj; de una virgata terre 
^* in eadem villa sciP quam Osbert* fili* Herwardi 
'^ tenet Hebit etiam vicaii* domos & Curiam in quibus 
*^ Capetlanus manere solebat & valet vicar v. mar. & 
'^ total. Ecc xviii mar : & sciere expressum fuisse in 
^' ordinatione istar triu vicariar & vicarie de Frethewell 
'' qd sub nomine minutar decimar non continent decime 
** feni sen molendinor.'' 

And it was contended, that as that document 
was evidence that the value of the vicarage was, 
since time of legal memory, only five marks, and 
the whole church only eighteen, there could not have 
then existed a modus, for according to the extent of the 
parish, 6d. Hn acre would amount to more than double 
the value of the church. 

Leach, for the plaintiff. 

The Solicitor General, Dauncey, an(f Wingfield, for 
the defendants, objected to the entry read from the book, 
and contended that it was not evidence. , 

The Court directed an issue on the strength of the 
evidence of the money payment; and in delivering 
judgment, the Lord Chief Baron (TtioMSOM) adverting 
to the book in question, observed — 

That 
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^ That it was clear from the parol evidence that an 1810 11. 

issue must go ; — ^that the 6d. had b^en proved to have 
been always paid ;•— that all that remained, therefore, 
was the effect of the entry in thib book, or the valnar- 
tipn. On that evidence his Lordship observed, that 
there was no proof who made it ; — ^that it was a bare 
memorandum posterior to the endowment, and there- 
fore had not the weight ascribed to it in argument. 

His Lordship added, that it was common in those 
days to undervalue the: several vicarages, which was 
material to affect its authenticity as evidence of the 
value, and that therefore, on the whole, the payment 
ought to go to a jury. 

. Mr. Baron Wood appears to have said, that it was his 
wish also to express a doubt, whether the entry was evi- 
dence at all. And" his Lordship said, that if an issue 
were tried, that question might be decided by means of 
a bill of exceptions. 

An issue was directed, and it went down for trial at 
the suhmier assizes, 1811, for the county of Oxford, 
before Mr. Justice Le Blanc and a special jury, when 
the same book was offered in evidence by the counsel 
for the plaintiff, to prove the value of the vicarage since 
the time of legal memory, and to i^how that so large a 
payment for the small tithes, as compared with the 
value of the vicarage at that time, could not be a modus, 
when, 

. Lb Blanc, Justice, refused to receive it, observing, 
that no. collection or history compiled by any individual 
could be admitted ; but that, perhaps, if it were shown 
to be an official document it might be received. 

JVIr. Hewlett was then called, who stated that the 
book was of the hand-writing of the time of King Jo/^n ; 
that it contained entries of endowments ; that the 

G G 3 collection 
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coUecfion waa tbe act of the ordinaiy^ but tkdti it vaw 
not a judicial act^ but an historical collection of matteiv 
of ecclesiaetical concern ; and that the book waa known 
by the name of Archbishop Welb's Endowments* 

On that testimony, Jervi^ an<} TaurUon, for th^ 
plaintiff^ contended that the book ought to be received, 
coming as it did from the proper custody^ being pro^ 
duced by Mr. Fardellf the register of the diocese of 
Lincoln, from the registiy where it was deposited asnong 
the muniments of the diocese : and that it w«s entitled 
to equal consideration with the survey of a seligiouB 
house; but 

Le Blang, Justice, stiU refused to admit it, sayings 
that the entry was not shown to have been contempo- 
raneous with the endowment, or even to have beefi 
original ; that it was not equivalent to a survey, which 
was an original and public document taken by autho-' 
rity, whereas the book in question was . not proved to 
have been coiApiled under the sanction of any autho- 
n^> but was merely a collection of memoranda, mad^ 
by some one who was not kuowu, apd therefore came 
within the rule^ that a memorandum made by a private 
person could not he received in evidence* 



Extract of one of the latest Leases ofSntionHolwood, 
Referred to in Lbathes r. Newitt, p. 355. 

Ii^DENTBRE of demise, dated 14^1 June, 48 G^o. IIL 
between the dean and chapter of Ely and WiUimm 
Charter, for a term of twenty-one years, rent 30/. 

Covenant, that Charter, his executors, &c. would 
^ yearly and every year during the said term, pay ^e 
^* tenths of all the profits that shall grow, arise or increase 
'' in, by, or throughout the said demised premises, to thf 
^ vicar of Sutton aforesaid, for the time being.'^ 



• • 
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Extracts of one of the leases of Middtemoorf 
Referred to in Lbathks v. Newitt, p. 355. 

Inbentvrb of Lease, (2^ihN(yv^^\ Geo. III.) between 
the DeijLU and Chapter of Ely and thei»le33ees, of all 
that their several pasture commonly called MiddUmoor, 
lying and being within tiiie parish and bounds of Sutton 
aforesaid, with all the promts and conmiodiUes thereunto 
Mongii^ or appertaining, in as large and ample a 
maimer as any of the inhabitants of Sutton aforesaid, 
or certam inhabitants of Blunhsham and Earith, or the 
right honourable Lord Norths or any other person or 
persons have had, held, used or occupied the same as 
the tenant or tenants of the said Dean and Chapter or 
their predecessors, exceptmg and always reserving out 
of this present demise, all those parts or parcels of the 
said pasture grounds, called Middlemow^ late employed 
by the undertakers about the draining of the lands there, 
contaixiiag fifty acres or thereabouts, to ihe said Deatt 
cmd Chapter and their successors, and also one fishing 
called the Deep^ and also ten menmaths called the 
Reedy Holmes^ and all and singular the profits and com- 
TQodities thereunto belonging, or in otherwise apper^ 
taining. 

Covenant — that they the said lessees, their executors 
administrators and assigns, and every of them,, shall and 
will, during the continuance of this demise, permit and 
suffer the vicar of Sutton for the time being and his suc- 
cessors, quietly and peaceably to have hold and enjoy 
a piece of ground called the Harp and Qfitestead in 
Sutton aforesaid, from every feast of the Annunciation 
of the Virgin Mary in every year during the same term, 
until the first day o{ August then next following, called 
Lammas Day, together with the crop thereof coming 

and 
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and growing: and also shall and will from time to 
time and at all times hereafter from the date of these 
presents, during the continuance of this demise^ pennit 
and suffer the Ticar of Sutton aforesaid fbr the time 
being aikd his snccessors, yearly and every year peace- 
ably and quietly to have hold and enjoy his part belong- 
ing to the vicarage-house, together with the tithe of 
grass and foda^r yearly growing, renewing and com- 
ing upon the said pasture called Middlemoor, and all other 
conunodities, profits and advantages belonging to the 
vicarage of Sutton aforesaid, without asking, demand- 
ing or receiving of the said' vicar for the time being or 
his successors any sum or sums of money, eidier to- 
wards the charge of the fine paid to the said Dean and 
Chapter or their sutcessors for the renewing of the 
lease of the said demised premises, or the rent by these 
presents reserved to be paid to the said Dean and Chap- 
ter and their successors. But if it shall happen by Uie 
consent of the lessees and the inhabitants of Suiton 
aforesaid, or the greatest part of them, that the said 
pasture called Miidlemoor, shall be fed with cattle be- 
fore Lammas Day, in any of the said years, that then 
the said lessees and inhabitants, their executors admi- 
nistrators and assigns, shall pay every year, when the 
same is so fed, unto the vicar of Sutton aforesaid for 
the time being, the sum of sixteen pounds of lawful 
money of Great Britain, at or upon the first day of 
August in every of the said years, in lieu of the tithe of 
the said pasture caUed MidcUemaor^ 



THE passages of the Agreement and Decree uponivhich 
the'main point in the Canse of Leathes r. Newitt 
turned, are set out verbatim in the following extract. 

After reciting that theretofore (soth January 1622), 
fbnry Casar^ D. D. Deui of the cathedral church of 
Efyf and the chapter of die same church, ** lords of ' 
^' the manoTB or lordahips of Sutton and Mepall, within, 
*^ &^'' complainants exhibited their bill of complaint 
iijt Chancery i^ainst .Sir Miles Sandy$, knt. and. bajrt. 
aad 9^ great number of other persons, concluding 
wkh Jtiekard Wigmore, clerk, and Wm* Bartvell, 
clerk, defendants, *^ being all tenants or conmioners 
** in the said manors, or one of tliem, — That whereas 
*^ within the said manors or lordships there were large 
^ and spacious commons, being fenny and marsh grounds, 
** wherein all the tenants of both the said nianors which 
" inhabited in any of the ancient commonable houses 
'' or tenements in either of the said > manors, have 
'' always, time out of mind, both for themselres and 
'' their farmers, had common of pasture foralltheiarcattle^ 
*^ levant and couchant, in and upon,'' &c. '^ at all times 
*^ of the year, which said common, fenny and marsh 
'^ grounds, by reason of sudi promiscuous feeding of 
'^ them in common, had theretofore yielded unto .the 
'' said tenants little or no profit at all;" for thatamongst 
so great a multitude of commoneis, there could be no 
consent in opinion to one and. the same kind of hus- 
bandry, ,by reason whereof it had been rather the cause 
of rotting and starving, than feeding-and fatting the 
cattle depastured there ;•— wherefore, for the benefit of 
each of them, and the commonwealth in general, by 
rearing and feeding great numbers of cattle, ** the truth 
'' of all which manifestly appearing to the ablest and 
** discreetest of th« said complainants, tenants within the 
'' said manor, as namely, the said Sir Miles Sandys," 
(and some others of those before named, omitting y«ry 

many 
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many of them and the vicars), these the said i|^t-men- 
tioned tenants, upon due consideiation, &c« and knowing 
that there could be no division of common^ &Cr 
without the consent of the complainants^ eameatlj 
entreating their assent, therefore, and the better to 
induce them, voluntarily oflfered that a compeleiit part 
of the said c<Mnmofi, fenny or marsh gro«Rid shoold^ 
with their willing consent, be- allotted tuyto them Am 
said complainants, in respect of the benefit wUeh tbey 
as lords might, by way of agistment or approvesMfet, 
otherwise raise out of the saim6, which liien by lliat in** 
tended division the said complaanaats were to lose >«4ImI 
thereupon articles of agreement weve made and set down 
in writing, on the 28th Sept. then last, between tiie eaiil 
complainants and the laist-named persons, their tena&ttf, 
for and on behalf, as well of tbemselvee ss of all ethei^ 
the freehoMers, copyholders atid farmers within the said 
manor >-»ist. Hat complainants and their sueoessops, in 
lieu of aB iif^ch iAiprovemetits^'as they might ohalleage 
to make in %he sCiM fenny and common ground' within 
the said manors, should have and retain always after- 
wards to them and their successors in severalty, all 
thlit fenny ground in Sutten aDMresaid, commonfy called 
lAttle Ho^ivood Fen, and all tile commons within the 
sdid manors, to be from t^ienceforth utterly- excluded, 
810. as to ^at fen ; and in Consideration thereof^ thai 
the complainants should be excluded and debarred from 
all benefit and eonnnodity whatsoever to be rataed m, 
upon and out of all or any of the residue of the said 
common orfen ground within either of the said manors; 
all which residue, except Mepall GaU Fen, was te 
be divided and used as foHows ; to be laid out and A- 
loted to evet^ manof4iouse, freehold and copyhoh^, 
and fafm-house, 14 acres apiece, by statute measui^, 
of the becrt; common fen ground witihin the said manors 
respectively ; to every other dwellingJiouse, twe acres 
oaly, to be held and occupied fe» ever, and not to be 

' severed 
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Ber&tod or aliened from the said houses ; to every two 
acr^s of upland or arable gnmnd, one acre of low or fen 
grovnd^ by the 18 feet pole, to be held therewith in 
aeipeialty for ever ; and the residne to be set out for the 
rthefofthepoor ; Proviso, that every allotment should 
be set eat of the common next adjoining tlie said seve* 
tal manofwhoQses and demesne lands respectively. Ko 
line to be afterwards paid, on the admission of any 
copyholder within either of the said manors^ for or in 
fespeet of any of the said allotmenis ; — ^that any owner 
at fianner of gi ovnds lying in Suitcn Medlt^id$ or Mepait 
Jlrrv Fm^ which ibnnally had been several| from the 
AanuAciation in every year until lamm^i Day 0iily> 
might at any time thereafter, inclose so mneh thereof^ 
as should please such owners or farmers, to hold in seve* 
vahy all the year, (leaving sufficient ways, Sco« for. others 
to pass to their grounds) ; and that d^ rest s.Mmld be 
fed in common by the owners of those grounds only, not 
so incleeed, after the proportion of one boose for every 
two menmaths, or three bullocks for every iMir* 

They then agreed that the said articles of agree- 
ment should be ratified by decree of the Court of Chan- 
cery : and for that purpose, many of the defendants put 
Hft their answers confessing the complaint, 8ic. Sic. (in 
the words of the agreement) praying a decree aceord- 
ingly; and that a commissioner might be authorized to 
make the allotments. 

The defendant, Richard Wiffnote, (the then vicar) 
answered sepaicately. He admitted the com|teinents to 
be lopds of die said manors ancB lordships of SuU<n^ 
-wtBT^&f he ( WigMore) was then ixacxaotmii vicar^ Md of 
Mfipall aforesaid*; and the defendant,. TfVgmoi^, {admit- 
ting the recitals of the bill) further sttid, that he was 
content, and agreed to the said division, *' so that he 
'' the said defendant mtgfat have, for his part, allotted 
'' unto him and the succeeding vicars for the time 

being, 
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'' being, 20 acres by the 18 feet pole between dkcbe», 
'^ lying next unto one fen called South Medlands^ for 
<' and in lien of his and their right of coimnoni^ in 
" the said common, and 20 acres, by the like measure, 
" lying in South Fen, called Beeston, lying next unto 
^* one fen called Wenttoorth Fen, in consideration that 
'^ he the said defendant nor the succeeding vican 
<' should thereafter demand, in right of his and their 
'^ said vicarage, any tithes out of any of the said com** 
** mons^ after .they should be divided and allotted as 
*' aforesaid, except the tithe of milch kine^ cdves, foals, 
'' sheep, pigs, geese and such like, and except the 
'' tithe of one fen called Little Hollwood." — ^He then 
joined in praying the decree for an allotment. 

Therefore, in Easter Tenn, ^ist James I. the Bishop 
of Lincoln, Lord Keeper, ordered and decreed that the 
said agreement should be ratified and confirmed by 
decree of the Court, and that a commissioner should be 
awarded, as prayed, to make^ the required allotments; 
and decreeing the prayer of the vicar in the same 
terms. 

The commission being returned, amongst other :allot- 
ments was the following : Mepall ancient houses shall 
have Widden Fen for foiir score acres, and the rest of 
their lots in North Fen, at Alinseburge and So^ogo,: along 
towards Chatteris division, their ancieht houses to be 
served first, and next unto them that have allotment of 
eight acres; and further, that the parson shall have 
sixteen acres in lieu of his tithes in Mepall, in like 
manner as it is in thS decree for tithe for the vicar of 
Sutton*^ and the same sixteen acres to be in two parts, 
all next to the lota which he has to his parsonage- 
house. 
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INDEX 



TO THE 



PRINCIPAL MATTERS, 



A. 



ABANDONING CONTRACT. 



' Vide CoNtBACT. 



ACCEPTANCE 

(Of BUI of Exchange. J 

lo an action on a bill of exchange 
against the acceptors, where the 
payee and first indorser was an in- 
tanty the jury having found a verdict 
for the plaintifllisy on evidence that 
the defendants knew, when they ac- 
cepted it, that the payee was an 
infant, and that he had, in fact, in- 
dorsed" the bill before they accepted 
it; th^ -Court,' under. those circum- 



staaces, (it appearing also that the 
defenduits hald been in the practice 
of raising money on similar bills,) 
refused to disturb. the verdict by 
. granting a new trial, applied for on 
the ground of the legal objection, — 
that an infant could not, by his in- 
dorsement, give currency to a bill 
of exchange; but they refrained 
from giving any opinion on the ef- 
fect of it, if brought before them on 
a case more free from imputation. 

Joftes V, Darck ----- 300 



ACCOUNT 

• * • 

(SiaUd andsetiUdy^^Piea of and vhat 
AvenMents it shfndd cciUain,) 

Vide PLEAl>I}ffG IN E^if T, N* 1. 
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AFFIDAVIT. 



ALTERAGIUBf. 



ACCOUNT, 
(Where Plea of^ w)t good.) 

VideFhEADivQ IN Equitt, N®3. 

It is not such matter of account be- 
tween the parties as will operate to 
give a defendant at law an equity to 
restrain proceedings for tkd bakiice 
of a previous account stated and 
settled, that the plaintiff at law was, 
at the time of such settlement, and 
had subsequently become indebted to 
the plaintiff in equity, for.business 
done as his agent 

Hirst V, Peirse ----- 3J9 

Vide Set-opf. 



ACTION, 
(0% the -can for Words.) 

What Tvill support. 

Vide PtEADiKO, N*5. 



ADMINISTRATRIX 

(Claming under Marriage Articles^ 
Heed not set them omt in Pleading.) 

Vide Plsadivo, N*3. 



AFFIDAVIT. 

1 • Where t defendant in an extent has 
moved to <}ttash the proceedings on 
affidavits, if, they are satisfactorily 
tnsw^M^ whertby tht rule is dis* 



charged, he will not be permitted 
afterwards to enter a claim and tra- 
verse the inquisition. 
Rexy.Bickky ----- 323 

(Made in support of Bill for an In- 
junction.) 

9. The Court will, on application by a 
defendant, order such an affidavit 
to be filed, for the purpose of giving 
him an opportunity of answering its 
contents, although it is not other- 
wise the usual course of practice to 
file it 

Scott v. Becher ----- 346 
3* Vide Trover. 

AGREEMENT. 
Vide Contract. — Specific Pbr- 

rORMAKCE. 



ALLOWANCE 
(Of Writ of Error.) 

Vide Practice, N*5. 



(Of Extra Costs.) 

Vide SHBRtFf. 



ALTERAGIUM, 

(Verbunu) 

» 

^* Alteragimn** is a word explieaUe 
only by the usage sbowo to bave 
been established under it. 

WiUkms T. Price - * - - 156 



A U RE ST. 



AVERMENT. 
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AMENDMENT 

(Of Biaj 

The Court will not allow a plaintiff to 
amend his bill where he had been 
dilatory, withoutreason, in his former 
proceedings. 

And, refusing such an application, they 
will do so with costs. 

MUmard v, Oldfield - - - - 325 

{Of Scire Facias — mts-redting Inqm- 

sition.) 

Vide Practicx, N** 13, 14.^ 



ANNUITY. 
FWe Ikjuwctiok, N»3. 



ANSWER, 
FMleExcEPTioKB TO. — Injuitgtiov. 



APPEARANCE. 
Fu2( Pkactice, N* 11. 



ARBITRATION. 
Vide AwABD. 



ARREST, 

(Under Attachment for NonpcQ/metU 

of Costs,} 

FfVfe SixEftiFP. 



ASSIGNEES. 
Vide Bankrupt. — ^Partwers. 



ASSIGNMENT 
(Of Bond.) 

F«fcBoND, N«« 3 ft4. 

ASSUMPSIT, SPECIAL, 
(Declaration in.) 

^QY money lent to a wife must aver re- 
quest of husband^ or it is bad, even 
after judgment by default; nor it the 
omission cured by a count laying it 
to have been lent at tiie request of 
husband and wife. 

Stone y.M*Nair 48 



ATTACHMENT 



(For Nonpayment of Costs.) 
Vide Bail, N* i. 



ATTORNEY. 

Vide Bak KRv pt, N» a.— Costs, N»8. 
-^Solicitor. 



AVERMENT 

(That Interest ispmdi^'^Jwhera mat ne^ 
ceisaryy in on Aetionof Debt for ike 
PrindpaL) 

Vide PixADiirti, N*g. 
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BAIL. 



BANKRUPT. 



AWARD. 

The Court requires strong facts, and 
to be distinctly stated, in cases of 
setting a»ide an award ; . and a denial 
of anj such is conclusive. 

Beddwgton v. Southatt - - - 233 
' Vide Witness, N" 1. 



B. 

BAIL. 

1. A sheriff is not authorized by the 
fi3d H. VI. cap. 10, toletoutof cus- 
• tody on bail, a defendant taken un- 
der an attachment, issuing out of 
Courts of law for non-payment of 
costs, because such a process is in 

^ the nature of, and in effect, an exe- 
cution. 

Fhelipsy. Barrett 33 

(Justification of, — Rule regarding.) 

9. The Court desired that it might be 
understood that the rule of Easter 
Term, 56 Geo. III. respecting the 
order of motions for justification of 
bail,* would in future' be peremp- 
torily enforced; and they announced, 

' that as very much inconvenience 
had been 'ejcperienced by the de- 
sultory manner in' which such mo- 
tions had hitherto been made, they 
would not henceforth admit bail to 
justify, unless the justification were 
uioved, in conformity with that or- 
der, at tht^ ntting of the Court. 

Memorandum ------ 155. 

• FMf Mt#, VoI.n. p. 917. 



BAIL BOND. 



Vide Sheriff, N** 2. 



BANKRUPT. 

t 

1 . A bankrupt having obtained his cer* 
tificate under ajoint commission is- 
sued against him and others, is not 
estopped, when suing a stranger in 
trover, from controverting the vali- 
dity of the commission, or from tak- 
ing advantage of its illegality, as 
against such stranger, between 
whom and the plaintiff there it no 
reciprocity. 

Qjuctrey Whether a joint commissioo 
sued out against tlu^ee persons, pend- 
ing two previous separate commis- 
sions against two of them, is valid 
in law as against the third, and whe- 
ther the assignees appointed under 
the two former commissions, (who 
were also assignees under the last,) 
can maintain an action of trover to 
recQver property of such third person 
jointly witl\him; or whether it be 
absolutely void at law, so that the 
person who is the object of it cannot 
so join in the action : or whether 
such subsequent commission be 
iherely voidable, and suspends his 
right to join in the action till the 
former commissions are established, 
or the last .superseded } . 

Butts V. BUkt - • -^ - - 940 



(Fartneri.) 

d. One partner making bankrupt an- 
other, whQmhehds prevailed on to 
. join him in his business (an attorney) 

^ for 



BILL OF exchange:. 
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for a certain term, and to pay him 
9 premium in consideration, will be 
ordered to refund such part of the 
premium as shall be commensurate 
with the remainder of the term. 



HamU'v.Stokts - • - - 



161 



BARON AND FEME. 
Vide Plsadiito, N» 7. 



BELIEF 

(Of Facit alleged.) 
WhMreaiiflSeieiittoobtain an injunction. 

Vide Ik JUNCTION, N*6. 

Where injunction dissolved on. 
Vide Ikjunction, N* 7. 

BILL OF EXCHANGE, 

{Referring to compute Principal and 
Interest on.) 

Vide Practice, N* 2. — Usury. 

(When loitj may be sued for in Equity.) 

1. The indorsee of a bill of exchange 
which has been lost, has a remedy 
against the acceptor by bill in equity 
to compel payment, and that al- 
though he might have recovered on 
the bill at law, his equity being 
founded on the want of power in a 
court of law to impose terms on the 
VOL, xr. 



plaintiff of giving the defendant se- 
curity against the forth-coming of 
the bill, which would have been 
good ground for an injunction to re- 
strain such an action. 

Nor is it anv answer to such a suit, 
that the bill of exchange was a mere 
accommodation bill; that the plain- 
tiff might have applied before; or 
that the drawer has since become 
insolvent. 

The plaintiff is not bound in a court of 
equity, to institute such a suit within 
any particular period. 

It is not necessaiy to make the drawer 
a party. 

Davies v. Dodd ----- 176 

a. In an action on a bill of exchange 
against the acceptors, where the 
payee and first indorser was an in« 
iiemt, the jury having found a verdict 
for the plaintiffs, on evidence that 
the defendants knew, when they ac« 
cepted it, that the payee was an 
infant, and that he had, in fact, in- 
dorsed the bill before they accepted 
it; the^ourt, under those circum- 
stances, (it appearing also that the 
defendants had been in the practice 
of raising money on similar bills,) 
refused to disturb the verdict by 
granting a new trial, applied for on 
the ground of the le^ objection, — 
that an infant could nbt, by his in- 
dorsement, give currency to a bill 
of exchange; but they refrained from 
giving any opinion on the effect of 
it, if brought before them on a case 
more free from imputation. 

Jon^s V. Darch ----- 300 



(What Transactions do not alter Pro' 
perty m, for want cf Consideration.) 

3. Where orders have been sent by an 

insolvent merchant to his agents 

abroad, to hold balances in their 

H H hands 
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BILL. 



30VP. 



hands at the disposal of certain per- 
sons named by him, who are, in 
point of fact, appointed trustees for 
his general creditors, by a deed 
termed a deed of inspection, in 
which he relinquishes all claim to 
his business, but agrees to conduct 
It to the winding up, on their ac- 
count, as their agent, — ^held not to 
protect bills of exchange transmitted 
by such foreign agents, ma.de pay- 
able to the insolvent, to satisfy ba- 
lances due to him in their bands, 
from a creditor not a party to the 
deed, on whose behalf the sheriff 
has seized the bills, under an e.^rtent, 
whilst in his possession and unin- 
dorsed, against such a proceeding, 
resort^ to after the arrangement, 
although the foreign agents have 
acceded to such arrangement ; be- 
cause, for want of a specific appro- 
priatipn of the bills, and an express 
consideration quoad those particular 
bills, being shown to have been the 
foundation of their being assigned 
to the trustees, they were held 
to be the property of the insolvent 
merchant, notwithstanding the ar- 
rangement, and therefore lawfully 
s^zed. 
Rex v. Hunter ----- 258 



BILL, 

fin Equiti/y Prat/a- of,) 

Vide Election, 



(Of Costs.) 

The Court cannot order a solicitor's 
bill of costs for business done wholly 
in the house of lords, in the prose- 
cution of an appeal, to be referred 



for taxatioB ; because their .officer 
has no means vhereby he may be 
enabled to tax such a bill. 
WilHamsy.OdeU - - - - 279 



" " BOND, 

CFor securing Money.) 

1. A bond given by the purchaser of 
a contingency, which no longer 
existed, at th^ time of the bargain, 
(as of the reversion expectant on an 
estate tail, the tenant in tail having, 
in fEwrt, suffered a recovery,) will be 
ordered to be delivered up to be can- 
celled, and the interest paid on it to 
be refunded, although there was no 
fraud, and both parties were alike » 
ignorant of the fact 6t the contin- 
gency having been tSestroyed. 

Hitchcock v. Qiddings - - - 135 

2. Bond given for securing a premiom 
payable by instalments, as the con- 
sideration of an admission to a 
partnership for a ceitaiu period, will 
be ordered to be delivered up to be 
cancelled, if the original partner 
cause the other to be made a bank- 
rupt, whereby the partnership is 
dissolved. 

Hamil v. Stokes ----- 161 

3. Nor will' the Court allow a bond 
fde creditor, to whom the bond to 

pay the instalments has been as- 
signed as a security for his debt, to 
put it in suit, because all equities 
follow the bond into whatever hands 
it may have come, and they will 
order the bond to be delivered up 

to be cancelled. 

lb. 

4. A plaintiff praying an assignment 
of a bond alleged to have been satis- 
fied by the payment of the sum doe 
on it, from the defendant, by the 

testator 



BOOKS. 



CLAIM. 
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testator in his life-time, on account 
of the defendant, referred to the De- 
puty Remembrancer, to ascertain 
the facts of the debt having been 
si^tisiied,— on whose account, — and 
whether it was a specialty, or due 
on the bond. 
Jackson v. Radford - - - - 374 

5. Such an assignment not being avail* 
able, the Court would direct (if they 
relieved the plamtiff,) that the obli- 
gees shall permit their names to be 
used by the plaintiff in putting it in 
suit. 

Ih. 

(To the Cram,) 
Vide EviDEKCE, N* 1. 



BLACKING, 

(Making for Sale,) 

If there be vinegar, or a liquid in pro- 
gress of prepars^tion for vinegar, in 
the composi^on, it is liable to the 
duty of excise on vinegar. 

Fide CovsTAVCTiOK of Statutes, 

N»4- 



BOOKS, 
(What, asid when Evidence.) 

Vide Evidence, N** 8. 10. 



Leomtrd v. FrankUn - - 
ffaUc V. Exfton 
Hebden v. Freeman - - 
Hqrward v. Sims 



;;;; 



264 
- .VAp«. 



c. 

CARRIERS, 

(lAability of) 

Where a valuable bank parcel sent 
by a stage-coach is lost, and it is 
proved that on the arrival of the 
coach, the driver was in liquor, and 
that the bookkeeper, who saw the 
entry of it in the way-bill, thinking 
that the coachman (as was the cus- 
tom) had the parcel about his per- 
son, did not ask him about it, or look 
into the coach for it : — held to be a 
loss arising from g^oss negligence, 
and that the proprietors were liable 
as carriers for die value, notwith- 
standing they had put up the usual 
notice in their office, disclaiming 
liability to make good losses beyond 
^v^ pounds. 

Bodenham v. Bennett - - - - 31 



CAUSES, 

(Before the L. C. B. alone,) 
Days appointed for hearing - st 



CLAIM, 

(Pleading,) 

Where defendant in an extent will not 
be permitted to claim. 



Fii/e Affidavit, N*i. 

H H Q 
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CONDITIOK. 



CONSTUUCTION, 



COMMISSION 

(Of Bankruptcy.) 
Vide Bankrupt. 



COMPOSITION, 

(RealJ 

To make out ^ defence to a bill for 
tithes, of a composition real, it is 
not enough to show that the same 
money-payment hasbeen constantly 
received in satisfaction of the tithes 
Jbr a considerable period before the 
13th Eliz. ; but evidence must be 
given of the existence of an agree- 
ment in writing, and that it was 
made between all the proper parties 

interestejd* 
Bennett V. Skeffingm - - - H3 

CONCLUDING, 
(To Camhy.) 

Vide Pleading, N* 6. 



CONDEMNATION 

(Of Goods seized.) 

Record of— of what evidence. 
Vide Evidence, N** 1. 

CONDITION 
(Precedent to a Cmtract^ what is not.) 

» 

Vide Pleading, N* 1. 



CONSIDERATION 

(Of Marriage Settlement.) 

On pleas of -retainer and. p^e ad' 
mimstravit, pleaded to on action for 
a simple contract debt, need not 
be set out more fully than by re- 
ferring to the articles, and averring 
the marriage had. 

Harry v. Jones - - - • - 89 

(For assigning over Bills of &• 

fhange.) 

Vide Bill of ExCMAycK. 



CONSTRUCTION 

(Cf Statutes.) 

1. A statute imposing a duty on the 
property of persons residing in Oreai 
Britain^ applies to persons residing 
there for any length of time, how- 
ever short, although they may, at 
the same time, have a more per- 
manent residence elsewhere. 

Attorney General Y.CootCyhajt. - 183 

2. An exemption of persons coming 
to reside, " for some temporary por- 
*' pose only, and not with any view 
" or int^t of establishing a red- 
'^ dence therein, and who shall not 
" have actually resided in Great 
" Britain for the period of six sue- 
<< cessive calendar months," doe^ 
not include a person taking a house 
in London^' and fbmishing and re- 
siding in it for a less period than 



CO»*EMi>T, 



CONTRACT. 
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six months at any one time, and 
who then goes elsewhere with his 
establishment, and resides for the 
remainder of the year there, leaving 
hehind him some one merely to take 
care of the house. 
Attorney General v. Coote, hart - 1 83 

3. Such a person is, therefore, within 
the act of the 46th Geo. III. ch. 65 ; 
but not within the exemption of the 
51st section. 

lb. 

4. A maker of vinegar for sale, whe- 
ther as vinegar, or as blacking, or 
as any other article not being 
vinegar properly so called, or pure 
and applicable to the common uses 
of vinegar, is liable to the duty of 
excise, and the other provisions I 
of the several statutes relating to 
the makers and preparers d vinegar 
for sale. 

Attorney General v. Green - - Q34 

5. Where a general act of parliament 
confers immunities, which expressly 
exempt certain persons from the 
effect and operation of its provisions, 
it excludes all exemptions to which 
the Subject might have been before 
entitled at common law ; expressio 
tmhts est exclutio alterms. 

Warden^ Spc. of St. PauPs v. The 
Dean 65 



CONTEMPT. 

A plaintiff who has obtained an order 
for an injunction is not entitled, 
in point of practice, to serve it with 
the writ of execution before it be 
passed and entered, although it is 
usual to do so ; and if he should so 
serve it, and there should he an error 
in drawing up the order, to the preju- 



dice of the defendant, it will beconsi- 
dered a contempt, and so treated by 
theConrton an application to them to 
. punish the plaintiff for so doing ; nor 
will the plaintiff be suffered to avail 
himself of the excuse of its being a 
mistake ; and all the costs incurred 
by the defendant^ arising from such 
an irregularity, will be ordered to be 
paid by the plaintiff. 
Scott v. Meeker * - - - ^ 346 



CONTINGENCY. 



Vide Contract, N* a. 



CONTRACT, 

(Construction of.) 

1. Between a merchant and the ma- 
naging owner of a ship, the latter 
undertaking, to receive the mer- 
chant's cargo, on her arrival at a 
certain port, and sail therewith to 
England with the next June convoy 
(provided the ship arrived and was 
ready to load sixty-five running days 
before the sailing of such convoy), 
that he(the merchant) would provide 
a cargo of prodctce in time for her to 
load the same, and join the June 
convoy for England, provided she 
arrived, and was ready to load within 
that time, and notice thereof was 

• given to the merchant's agents, he 
is bound to provide the cargo, 
though not in time to sail with the 
convoy ; for the arrival of the ship is 
not made a condition precedent to 
the supplying of the cargo in all 
events by the terms of the contract, 
H H 3 but 
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CONTRACT. 



COSTS. 



but only to the supplying it by the 
given time. 
Veffell V. Brocklebank - - - 36 

(For the Purchase of a Contingent 
Remainder.) 

2. Where a purchaser buys the in- 
terest of a \endor in a remain- 
der in fee, expectant on an estate 
tail ; if, at the time of the contract, 
the tenant in tail had actually suf- 
fered a recovery, of which both par- 
ties were ignorant till after the con- 
veyance had been executed, and an 
absolute bond given for securing 
payment of the purchase-money ; — 
this Court will interfere to rescind 
the contract, on the equity that the 
vendor had no interest in the sub- I 
ject-matter at the time of the sale. 
And that on the ground of mistake, 
although there has been no fraud 
from knowledge, dr concealment of 
the fact, on the part of the vendor. 

And they will not only ord^r such a 
bond to be delivered up to be can- 
celled, but that all interest paid on 
it shall be refunded. 



- - 135 



Hitchcock v. Giddings - 

« 

CAbandoning.J 

3. A purchaser cannot declare off a 
contract, on the ground of the vendor 
not having perfected the title with- 
in a reasonable time, where the 
former who was in possession had 
been aware, from an early period of 
the treaty, that there was some ob- 
jection to the abstract, but has ne- 
verthel^s continued to negociate 
with the latter down to a recent pe- 
riod, and then on a sudden, (a fort- 

^ night after the last act of negocia- 
tion,) tells him that he abandons 
the contract. 

Warde v, Jeffery - • . - 394 



CONVEYANCE. 

Where a confirmed purchaser of pre- 
mises, under a decree of the Court, 
died before any conveyance was 
made to him, having in the mean- 
time devised his interest therein to 
trustees, the Court ordered that a 
conveyance should be made to them, 
without the consent of the testator's 
heir at law, he being an infant. 

Rex V. Gregory - - - • - 380 



COPY 



(Of Terrier lost.) 
Vide Evidence, N* 12. 



COSTS. 

1 . Bill of a rector claiming tithe of seeds 
against a vicar, expressly endowed 
'^ .of small tithes generalfyy except 
hayy" on the ground of perception 
against non-perception, disniissed 
vnth costs.- 

Dormott v. Curry j - - - 109 

s. In a suit to be relieved against the 
purchase of a contingeocy, in fyct 
destroyed at the time of the bar- 
gain between the parties, though 
without the knowledge of either, no 
costs given on either side. 

Hitchcock v. Giddings - - - 135 

(Attachment for Nonpayment of) 
Vide Bail, N*» 1. 



COSTS. 



COUNTRY. 
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3. If inefficient cause be shown against 
an application by a sherifT claiming 
extra allowance, for a reference to 
ascertain what he is entitled to, and 
the Deputy Remembrancer be at- 
tended to resist or diminish the 
sheritl' s claim, he cannot be allowed 
the costs of either the application or 
the reference*. 

Rex V* 'Fereday - - - • - 131 

4. An account of tithes decreed on 
the ground of mis-pleading a mo- 
dus, where there was such evidence 
of the payment set up, as to show 
that the defendant had merits, loith 
costs, 

GiUihrand v. Scotson - - - 267 

5. The Court will not order a party 
who is in prison, applying for a neW 
trial on the ground of exce^ive da- 
mages havihg been given against 
him, to pay the costs of the former 
trial, before the plaintiff proceed to 
show cause against the rule. ' 

Goodc V. Letoesy Knt - - - 307 

6. Costs not allowed to land occu- 
piers, failing in a defence of com- 
position real to a rectoVs bill for 
tithes, ybr vmnt of evidence of the 
existence of a grants although it was 
proved^ that the money -payment 
had been paid to the rector from 150 
ffears before the loth AnnCy (and 
consequently before the restraining 
statute) when the then rector fitst 
agreed with the parishioners to re- 
ceive such payment in lieu of tithes. 

Bennett v. Skeffington - - - 143 

7. But the landlords of such occupiers 
having been made defendants, they 
were adlowed their costs, 

lb. 



8. Solicitor's bill of costs fpr business 
done in padiament, cannot be re- 
ferred for taxation. 

Williams v. Odell • - - - 279 

9. Costs of issues to try moduses re- 
served. 

Layng v. Yarborough - - - 383 

10. Costs incurred by the irregularity 
of one party to the prejudice of an- 
other, to be paid by the author of 
such irregularity. 

Scott V. Becher 346 

11. The Crown moving to amend' a 
scire facias after plea, pays costs 
as the terms on which the motion is 
granted. 

Rex y. Scott 181 

Vide Partners, N* 2. 



COVENANT, 

(Declaration in Action on.) 
Vide Pleading. 



COUNT. 



Vide Pleaditstg, passim. 



••r- 



* Fide ante, Vol. I. 005. 



COUNTRY, 

(Conclusion to,) 

Vide Pleading, N* 6. 
H H 4 
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DAMAGES. 



D£AK£Rr. 



CREDIT, 

(Transfer of.) 
Vide Partnebs, N* i. 



CURTILAGE*, 

• * 

(Verhum,) 



The word curtilage in an endowment, 
will not, per se, give the vicar the 
tithe of all articles origiimll j grown 
in curtilages. 

Williams v. Price • - - * 156 



CUSTODY 

(Of DocumetUSf — and pariicularfy of 
those rekUtBg to the Church,) 

>Vhat proper to make them evidepce. 
Vide EviDEircE, N*»a. 7. 



D, 



DAMAGES. 



Fm^t Interest, N» 1. 



'• ri(i« Spelnuui'i Gloss. 



DEBT. 

Vide Interest, N** 1 & d. — Plead< 
iNG,N*«3,4,At 9. 

DECLARATION. 

Vide Pleading, passim, 

DECREE. 

A plaintiff is allowed the vacation 
of the term in which the decree 
is pronounced, and the tollowing 
term to draw up the decree in, hut 
not the vacation of the last term. 
And if he does not draw it up in 
that time the defendant may. 

Calvert v. Dignum - - - - 133 

DEAN 

(Of St. PauTs.J 

Is not a great man within the meaning 
of the exemption in the decree made 
under the stat of 37 H. VIII. ch. 12, 
regarding the payment of tithes in 
London. 

Warden, S^c. of St. PavTs, v. The 
Dean' -------.-65 



DEANERY 



(()fSt. PauTsO 



The dwejling-house of the dean not 
exempt from the pimnent of tithes 
to the parson of St. Gregory. 

IBs 



DIllKCTION* 



DOCUMENtS. 
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DEATHS. 
Vide Memoranda, 



DEMURRER, 
Vide Pleadiho, N*» 3 & 4. 

(In Equity, J 

Demurrer by a judgment creditor to a 
bill, for an injunction to restrain him 

• from, taking out execution on his 
judgment, against an estate sold 

, before he obtained judgment, and 
ineffectually conveyed to the pur- 
chaser (the plaintiff),— whereby the 
legal estate descended, since the 
date of his judgment, to the heir at 
law,— overruled. 

Prior V. Penpraze - -^ - - - 99 



DEPUTY REMEMBRANCER. 

Vide Exceptions, N** 1, a. — Prac- 
tice, N* 8.— Elrction. 



. DESCENT. 
Vide Injunction, N* a. 



DIRECTION 
(0/ Judge.J 

Vide New Trial. 



DISCHARGE 
CQfPartneri.J 

Vide Partners. 



DISCOUNT 



(Of BiU of Exchange, as disHngmihed- 
from Sale of, J - 

Vide Usury. 



DISCOVERY. 

1 .The Court will not decree a discovery 
against bankers suing the plaintiff 
(in Equity) for the amount of cer- 
tain cheques drawn on them by him, 
on the ground of their having been 
given on a particular account, which 
the defendants (in Equity) deaj. 

Agkam v. Thonquon - • - . 330 

a. Nori/fill they order the defoidants to' 
produce the cheques, that the lan- 
guage of them may be discovered, 
because such discovery could not 
be of use to the plaintff (in Equity) 
dn the trial at law. 

n. 



DISMISSAL 
(OfBUh.J 

Vide Practice, N* 4. 

DOCUMENTS. 

Vide Evidence, N«»a,3, 6. 8, 9, ix>, 
11.— Tithes* 
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£L£CTION. 



EVIDENCE. 



E. 



EJECTMENT, 

A lessee proceeded against by eject- 
ment, and who has received notice 
from a claimant disputing his land- 
Jord's title, not to pay him any 
more rent, 'and has been threatened 
with a distress by his landlord, if he 
does not;— cannot sustain an injunc- 
tion in Equity ta restrain either the 
ejectment or the distress ; for he is 
notpermitted by such means to bring 
his landlord's title into dispute. 

Homan v. Moore ----- 5 



ELECTION. 

The Court will require a plaintiff (pro- 
. ceediDg against a defend^tfor upe- 
cific performance of an alleged 
a(p*eement foi* a mortgage entered 
into by the defendant'Sf testator, for 
i^i^ru^i money advanced to him on 
^ucK agreement and other debts; 
and also for an assignment of a bond 
fJleged to have beien satisfied by the 
plaintiff's testator, and constituting 
part of the plaintiff's demand,) to 
elect one t>f such ol>jects of the 
prayer of his bill, on the ground of 
inconsistency in the application for 
both, at one and the same time. 

Note. — ^The plaintiffs having elected 
to pray an assignment of the bond, 
a iWerence to the Deputy Remem- 
brancer walk ordered, to ajicertain the 
fact of the payment of the debt, and 
if paid, the nature of it 

Jackson V, Ra^ord - - - - 474 



ENDOWMENT. 



Vide Evidence, N* 2,*— Percep^ 
TICK, N^* 2, 3, & 4:. 



EQUITY. 

A plaintiff in a suit may have a remedy 
in a Court of Equity, concurrently 
with a right to sue the defendant at 
law, where the former Court can 
give the parties mutual advantages 
not in the power of the lattei^. 

Ddvies\. Dodd - - .' - - ij6 

Vide I^OKD, N* !• — iNJUNCTioy 
(po^Wm).— Interest, N* 3.— 
Jurisdiction. 



EVIDENCE. 

1. Gibbs, Chief Justice, held, at Nisi 
Prius, that the record of condenma- 
tion was admissible in evidence on 
a defence to an action for the price 
of nim sold, to prove that the rum 
was adulterated, being in rem^ but 
l^e refused to admit the record to 
conviction for penalties, stating, 
that as it was in perwnamj it was 
not evidence in any case where the 
parties were different 

Hart V. M^Namara (in notis) - 154 

2. A book, from the Registry of Lin- 
coln, containing, inter aliay what were 
called copies of endowments of cer- 
tain vicarages, was received as evi- 
dence of an endowment of a vicarage 
in Northaii^>tonshire, by the Lord 
Chief Baron (giving up considerable 

(doubt 



EVIDENCS. 
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doubt) on the production of cases 

wherein it had been received before. 

Jjeonardv. FrankUn - - - » 264 

Halse V. Eystony & Hebdenw.Free- 

man -------- Ap* 

Sed Vide Hartoard v. Sims - - Ap* 

3. Perception of tithe of hay is suffi- 
cient evidence (although not re- 
ceived in kind, but by composition) 
of a right to that tithe by force of pre- 

' sumption of a subsequent endowment 
in the vicar, claiming it from the 
rector's lessees, who plead title under 
the rector by permissive retainer, the 
^ctor relying on an express exception 
of that tithe by name in the vicar's 
existing endowment, but giving him- 
self no evidence of perception on 
his part or that of his predecessors. 

Parsons v. Bellamy - - - - 190 

4. As to what evidence is sufficient to 
• support such a claim against such a 

defence, see the prools as detailed in 
the case. lb. 

5. It is not sufficient that a vicar, — 
who rests his case on presumption 
of an endowment from evidence of 
perception, — prove that he has re- 
ceived the tithes claimed from the 
rest of the parish generally, and 
even from part of the district in 
which the defendants lands are si- 
tuate, unless he carry it to the parts 
for which the exemption is claimed 
by the defence. And the vicar not 
doing so, proof on the part of the 
defendants, that no tithe has ever 
been paid for their |ands, will entitle 
them to an issue« 

Armstrong v. Hexoitt • * - «l6 



6. Nor will the Ecclesiastical Survey 
(stating the vicar to be entitled to 
tithe-hay in the parish generaliy,) 
supply the absence of proof of per- 
ception from the particular \9a1ds. 

'lb. 



7. The three legitimate r^sitories of . 
terriers and vicars books, to make 
them evidence, are, the church- 
chest — ^the registry of the bishoj^— 
and the registry of the archdeacon. 

Armstrong v. Hewitt - - - fli6 

8. A receipt for payment (by a person 
sued by a vicar for tithes) of the 
plaintiff's bill of costs, is evidence 
of the suit having resulted in favour 
of the vicar. — So is an entry to t|iat 
effect in a former vicai^s books. 

iPqrsons v. Bellan^ • - - - xgo 

9. Letters written by a foreign agent, 
assenting to an'arrangement, trans- 
ferring proper^, received in evi- 
dence to-prove suchassen^' onan 
exteat against the principal. 

R^v.Hmter - - '- - - 958 

10. The vicar's books are evidence to 
show, that the money payments re- 
ceived in lieu of tithes are founded 
on, and regulated by, a criterion not 
in existence beyond legal nnmoiy— » 
e. ^. the poor's rates* . 4 

Walter Y, Holman - • • » 171 

1 1 . A copy of lost terrier not admissible 
in evidence. 

Leathes v. Newitt • • - « 3^ 

12. Non-perception of vicarial tithes 
by either vicar or rector, (the latter 
admitting the vicar's right, except as 
to certain titheabfe articles, there 
being qo third claimant,) in certain 
parts of the parish throughout which 
the viqar receives some small tithes, 
is negative evidence in favour pf ^e 
vicar's right to all other than the 
excepted articles. 

^^- - 374 

13. Disclaimer of a rector binds his 
lessees. ^ 
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EXCEPTIONS. 



mt 



(Fresumptvoe.) 



14. E^dence of deficiency i^ a fish- 
curei't stock of fish-salt, and of his 
cart being found in the act of carry- 
ing salt from his herring-hang, under 
a misrepresentation of the contents, 
and other suspicious circumstances, 
having been left to the jury to say 
whether he had delivered salt to a 
person not being a JUh-curer^ con- 
tran/y &c. — ^held to have been pro- 
perly so left, and to be sufficient to 
sustain a verdict for the Crown on 
such a charge. 

Rrj V. Horton - . - - - - 150 

15. Other money-payments put in evi- 
dence by a vicar than those set up by 
the oc<;upier9 cannot be considered 
moduses, unless he also show by the 
evidence that such payments have 
the requisites of moduses in point of 
fact, as that they are of immemorial 
origin,and in valiable amount. There 
is otherwise no ground for saying 
that the defendants are entitled to 
have an issue to try them. 

he^he9 y. NewiH - - - - 37^ 

Vide Issue, N^ 5. 



EXCEPTIONS 

(To Deputy Remembrancet's Report,) 

1 . Leave must be moved for to file such 
exceptions to the Deputy Remem- 
brancer's report of title ; and if that 
be not done, the motion to confirm 
the report is made absolute in the 
first instance. 

I^tom V, Dicken 3^3 

2. But when the order to confirm the 
report is moved for, the purchaser 
may show exceptions nuianter 
against the motion. 

Eyton V. Dicken . - - - - 303 






(To Answer,) 

3. On an application foran injunction, to 
restrain bankers from proceeding at 
law, to recover the amount of cheques 
paid by them, on account of the 
plaintiff in equity, where the bill, 
which also prays a discovery, states 
that a partnership subsisted between 
the plaintiff and the deceased prin- 
cipal of banking firm, in another con- 
cern, of which the plaintiff had the 
conduct and management, and that 
the cheques were drawn under spe- 
cial circumstances, founded on a 
mutual understanding between the 
plaintiff and the deceased, to which 
the defendants in equity, (the sur- 
viving partners in the banking con- 
cern), were not privy, they denying 
positively, by their answer, that they 
were in any manner engaged in the 
concern as partners or otherwise ; it 
is not matter of material excf ptroo 
to the defendant's answer j that under 
such circumstances they do not set 
forth, as required, the language of 
the body of the cheques drawn by 
the plaintiff a^ such maCnaging part- 
ner, for having denied that they 
were in any way concerned or inte- 
rested in the business, it would be of 
no service to the plaintiff, if it were 
so set forth, as that (if it were true) 
would avail him on the trial at 

• law. 
Askam v. Thompson - - - 350 

4. To constitute what is called a mate- 
rial exception, or one on the opening 
qf which an injunction will be grant- 
ed, it is not only necessary that the 
charge is uot'fully answered, but 

. che charge itself must be of siich 
import that the answer will be of 
use to the plaintiff in bis defence at 
law, and if that is not manifest, the 
want of answer will not entitle the 
plaintiff to an injunction. 

Thus, 



EXECUTION. 



EXTRA ALLOWANCE. 4.53 



■I B ■' 



ThuS; on an application for an injunc- 
tion to restrain a defendant from 
proceeding at law to recover the 
amount of a promissory note, on the 
ground that there are accounts sub- 
sisting between them, leaving a 
balance in favour of the plaintiff, 
and that there have been other sub- 
sequent accounts between them, and 
charges said to be due to the plaintiff 
for business done, as attorney or 
agent; to all which matters the 
defendant is interrogated by the 
plaintiffs bill : if there be excep- 
tions taken to the sufficiency of the 
answer, the court will not order a 
further answer, or grant an injunc- 
tion on the ground of insufficiency, 
because the interrogatories and the 
charge relate to what is rather 
matter of set-off and defence at law, 
than of account raising an equity 
on which the court can interfere ; 
for demands of such sort do not 
raise an account, so as to give such 
attorney or ac^nt an equity against 
the holder of his promissory note, 
as in the case of money mutually 
due on both sides. 

Hirst V. Peirse - - - - - 339 

(Dmfi for Hearing,) 

Vide Notice published in Courts 38th 
April, 1817 - - -f -. - - fli 



EXCISE DUTIES. 
Vide Construction of Statutes. 



EXECUTION. 

The Court will not interfere on motion 
for that purpose to stay execution on 
a judgment recovered in trover, till 



the plaintiff shall do any act, how- 
ever equitable, as to make the de- 
fendant a tide to the subject matter 
of the action. They have no juris- 
diction to do so. 
Butts v. Bilke - . - . • g^i 

Ft(2f Bail, N** 1.— rlNJUKCTioWjN^a. 



EXEMPTION 

(From Tithes.) 

Vide Construction op Statutes. 
— TiTHXs IN London. 

(From Property Tax,) 
Fu2e Construction of Statutes. 



EXTENT. 

A bill of exchange, tainted with usury, 
getting into the hands of the Crown, 
under an extent against the person 
who illegally discounted it, is not 
more available than if it were still 
in the possession of that person. 

Rex v. Ridge ------ 50 

Kiie Affidavit. — Landlord and 
Tenant. 



EXTORTION. 

Vide Sheriff, N* 2. 



/ 



EXTRA ALLOWANCE. 

Vide Sheriff, N® 1. 
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HEIH AT LAW. 



IKJUNCTION. 



F. 



FRAUD. 

It is not necessary to show even legal 
fraud on every occasion of seeking 
relief in equity, — and a mere mis- 
take will sometimes be sufficient. 

Hitchcock y.Giddings - - - 135 

Vide Contract, N** a. — Partkers. 



G. 

GARDENS, 
(Verbum.) 

The word '^ gardens'' in an endow- 
ment will not give a vicar the tithe 
of articles .of modern introduction, 
although they might have been 
originally usually grown only in 
gardens. 

Williams v. Fi-ica - - - - 156 



riOUSES, 
(bwellir^J 

(Tithes qfy in London.) 

s _ 

Vide Tithes. 



HUSBAND AND WIFE. 
Vide Pleadino, N* 7. 



I. 



INDEMNITY. 
Vide tvjUKCTiOK, N* 4. 



INFANT. 

Vide Bill of ExcHAiraE, N^ 2, 
Convetawce. 



HAT, 

(Tithe of.) 
Vide Issue, N? a.'i^PERCEPTioir, 

N«2. 



HEIR AT LAW. 

Vide CoyvEYAKCE. — Injunctiok, 
N* 2.— Practice, N** 9. 



! 



INFORMATION. 

Vide Pleadiko, N® 8.— Practice, 

No 7. 



INJUNCTION. 

1. The Court will not grant an in- 
junction to a lessee to restrain a 
party proceeding against him in 
ejectment, ur to restrain his land- 
lord from distcaimng for naat, which 
he has received notice from the 
plaintiff in ejectment not to pay to 
the landlord; because it is, either 

way, 
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way, a proceeding which would 
have the effect of bfinging his land- 
lord's title into dispute, which he is 
not to be permitted to be the means 
of doing. 
Homan v. Moore ----- 5 

2. The Court will grant an injunction 
to restrain a judgment creditor from 
taking out execution on his judg- 
ment against lands, which had been 
the property of his debtor, but were 
•old by him to a purchaser before 
the creditor obtained his judgment, 
but which from the invalidity of the 
conveyance had since descended to 
the vendor's heir at law. 

Prior V. Penpraze ----- 99 

3. The Court will continue an in- 
junction granted to restrain a de- 
fendant from proceeding at law, to 
enforce payment of a promissory 
note, given to the defendant's testa- 
tor on the ground that that testator 
had agreed to accept an annuity in 
satisfoction of it, and had received 
a sum of money as part of that an- 
nuity on account ; although nothing 
more conclusive had been done by 
the parties, and no bond or other 
security given to the grantee, and 
the whole remained executory. 

But they will impose on the party en- 
joining the action the terms of bring- 
ing the money into Court. 

Dally V. Catchlowe - - - - 147 

4. The Court will enjoin a plaintiff 
proceeding in an action at taw on a 
lost bill of exchange, on the equity 
of the defendant's right to have a 
sufficient indemnity. 

Daviesx.Dodd ----- 176 

5. Where a purchaser has been long 
(four years) in treaty under con- 
tract for the purchase of an estate, 
and has paid part of the pnrchase- 
money, Imt in so short a time as a 



fortnight after the last act of nego- 
ciatioDp suddenly declares off, and 
commences an action to recover 
back the money paid oi\ account, 
an injunction will be granted to re- 
strain the action, on motion^ almost 
as of course. And semHe, even on 
a hearing, under such circumstances. 
JVarde v.Jeffery - - - - 594 

6. Injunction granted on statement of 
beUef of the facts constituting the 
plaintiff's equity, where they must 
necessarily lie in the knowledge of 

. the defendant, if true, and are not 

denied by him in his answer. 
Scott V. Becker ----- 346 

7. The Court will not continue an in- 
junction to restrain an action on a 
promissory note, granted Nisi on 
mentB charged in the bill, if the de- 
fendant deny the plaintiff's equity 
to the best of his knowledge^ recol^ 
lection^ or belief; for they hold them- 
selves bound by positive denial in 
an answer, although it be of recol" 
lection of circumstances which it 
appears improbable that, if true, a 
defendant should /or^ef. 

Hoyte V. Hawkins - - - - 3^7 

8. An injunction will not be continued 
to restrain an action by bankers for 
the amount of cheques granted on 
the alleged equity of an understand- 
ing between the plaintiff (in equity) 
and the defendants, as to certain 
terms on which such cheques were 
alleged to be given, (the bill also 
praying a discovery) the defendants 
in equity denying any such under- 
standing. 

Askamy. Thomj^son - - - 330 

9. Ii^unction refused, on the aBeged 
equity, that since the settlement of 
accouotB, for the balance^ of wUch 
the action sought to be stajU had 
been brought, the defenoluit .(}n 
equity) had beconae indebted to & 

plaintiff 
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INTEREST. 



ISSUE. 



plamtiff(in equity) considerably be- 
, yood the amount of such balance, 

for business done as hb agent. 
Hirst V, Peirse - - ^ - - - 339 

lo. A defendant being in Court when 
the order for an injunction is made, 
is bound by it from that time, al* 
though it be not formally served till 
some time afterwards ; and semblt^ 
that an injunction, restraining an 
administrator from transferring the 
intestate's stock iato his own name, 
will, by equitable construction, ope- 
rate to prevent his parting with any 
stock so transferred. 

Scott y. Becker 34^ 



INUENDO. 



Vidt Words (action for). 



INSPECTION, 
CDeed of J 



Vide Bill of Exchakob. 



INTEREST. 

1. Interest due is not a part of the 
principal debt due on mortgage, but 
rather sounds in damages, and it 
need not be averred, in debt for the 
principal sum, to have been paid. 

Dickenson y.Hanisim - - ^ 28a 

2. But sembte^ such interest may be 
sued for separately in debt. 

Ih, 

3. AneqQity attaching to a bond at- 
taches also to interest paid on it; 
and where the Court orders a bond 
to be cancelled, they will also order 
the interest paid on it to be re- 
funded. 

JSkchf^ y. Gaangi . -.-.135 



ISSUE. 

1. The Court will not make a decree 
in favour of a rector claiming tithes 
in kind of lands not within his parish^ 
for which he has for many years 
received a money-payment by way 
of composition, which the defendant 
does not pretend to insist on as a 
knodus : nor will they grant a com- 
mission, to ascertain the boundaries 
of such lands, without a previous 
inquiry whether the plaintiff is en- 
titled to any and what tithes on 
such lands, by a trial at law on an 
issue I because such a claim is not 
toithin the recognized common-law 
right of a rector. 

Sanders v. Longden - - - - 1 17 

2. A rector is entitled to an issue as 
matter of right in cases where he 
sues only, not where he is defbndaat 

WUliams y. Price - - - - 156 

3. The Court will not grant an isnie 
to a rector defending a suit for tithe 

. of hay against a vicar who has c<»- 
stantly proved perceptiony notwith- 

'. standing his endowment contains an 
exception of that tithe as due to the 
rector, where the latter can not show 
perception. 

Parsons v. Bellamy - - - - 190 

4. An issue will not be granted to try 
the character of money-payments 
set up as moduses, where the wit- 
nesses state that such payments 
were apportioned by reference to the 
poor^s rates. 

Walter v. Holnum •, - - - i?* 

5. Wher^ 



JUSTIFICATION. 



LANDLORD AND TENANT, 457 



5. Where the value of a vicarage, as 
estimated by the usual ancient do- 
cuments, is inconsistent with the 
probability of the money-payments 
set up as moduses, being so old as 
legal memory, such inconsistency is 
not sufficient to enable the Court to 
•dispense with an issue, because those 
documents are not evidence so conc/ti- 
sive^ as to warrant a decree in the 
absence of other evidence. 

Jee v. Hockl^ . - . . - gy 

Vide Laches. Modus. New 

TaiAi,. — Tithes. 



J. 

JUDGMENT 

(By Default.) 

Where it does not cure a defect in the 
declaration. 

FtWf Pleading, N® 7. 



JURISDICTION. . 

By sin act of parliament, passed 
57 Geo. III. the Lord Chief Baron 
Las now a sole jurisdiction in causes 
in equity. 

Sf the Act 2, 3 



JUSTIFICATION 
(Of Bail) 



Vide Bail. 



▼OL. IV. 



L. 

LACHES. 

An old former decree in favour of a 
predecessor of a rector, and a ver- 
dict obtained by him on an issue 
under it, will not assist a suit by 
him for tithes in kind, arising from 
lands f^t toiihin his parish, founded 
on the .receipt for many years of. a 
money-payment, in lieu of such 
tithes, by way of composition (and 
not pretended by the defence to be a 
modus,) or preclude the necessity of 
a new trial at law, if, ever since that 
decree and verdict, the succeeding 
rectors have neglected to take ad- 
vantage of the result of the former 
suit, and received the same pay- 
ment as before. On such a claim, 
a rector has no common-law right. 

Sanders y,L(mgden - - - - 117 



LANDLORD AND TENANT. 

Where a landlord has distrained for 
rentarrear, and the tenant has re- 
plevied, if, in the meantime, they 
are seized under an extent for a debt 
due to the Crown, which is satisfied 
thereout, this Court cannot, in tha 
exercise of its equitable jurisdiction 
over the Crown process, interfere to 
enlarge the time for the return of 
the writ, that the sheriff may in the 
meantime proceed, under the sanc- 
tion of the writ, against the defen- 
dant's land, for ^e landlord's in- 
demnity, so as to enable the sheriff 
to pay the landlord the arrears of 
rent distrained for, or in any other 
way use the Crown process in favour 
of the landlord, under such circum- 
stances^ and, principally, because oh 
the return of the levy having been 

I I madci 
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LIMITATIOK. 



M£MOKT. 



made, the writ woald be eo imtanti 
functus officio, 

Taunton, ex parte, in a cause of Rex 
V. Hodder ------ 313 

Vide Ejectment. 



LEASE. 
FiV/e Tithes (in Lonbon). 



LESSEE. 
Vide Injuncwon, N* 1. 

LIABILITY 

fOf Carriers,) 

Vide Carbliers. 

(0/ Partners after having vAthdravm.) 
Vide Partners. 

LIBEL. 

( Vide Words. 

LIMITATION 
(Of suits in Equity, for account ofTithes.) 

1. Courtsof equity are not boundin tithe 
causes to any limitation, in point of the 
time for which the tithes are sought, 
although, a convenienti, it has been 
usual to confine the account to a pe- 
riod of six years, where the Court 
sees no reason to depart from such 
Qsage. 

Warden, 8fc, of St. PauVs, r. The 
Dean 86 



2. A plaintiff (indorsee), seeking relief 
in equity against the acceptor of a 
lost bill of exchange, is not bound to 
institute his suit within any given 
period, although the drawer may, 
in the meantime, have become 
insolvent. 

Daviesy.Dodd ----- 176 

(Statute of) 
Vide Plsadinq (in Equity.) N* 1. 



MATERIALITY, 

(Of Exceptions.) 

(What.) 
Vide Except ID vs. 



MAXIM. 

Eccksla ecclesia decimas solvere non de- 
bet, applies only to the clergy of tke 
same church. 

Warden, 8fC. of St. FauVs v. The 
Dean --------65 



MEMORANDA 



- pp. 1, «,3 



MEMORY, 

(Legal and Living,) 
Distinction between. 

Vidt New Trial. 



MODUS. 
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MISTAKE. 

CPartics contracting under, is good 
ground in Equity (withoutFraud)for 
setting aside a Contract. J 

Vide CONTKACT, N* 3. 

Non-perception of tithes is not an 
available defence as against a vicar, 
where it may be attributable to a 
mistake of the law, as to whether 
the tithe in dispute was a rectorial 
or vicarial tithe, so as to destroy 
the vicar's right* 

Leathes v. ITewUt - - - - 366 
3ee also Dorman v. Curry - - 109 



MODUS. 

fProtfcf^ — Issue on, — and Pleading. J 

1. The amount of money-payments 
laid as moduses in answer to a vi- 
car's claim, being totally inconsistent 
with the value of the vicarage, as 
estimated by the ancient documents 
usually put in evidence, is not suffi- 
cient (where the payments have 
been uniform and uninterrupted) to 
induce the Court to dispense with 
an issue. 

tt seems to be no objection to the lay- 
ing a modus that it except articles of 
modem introduction, speciatim. 

Jee V. Hockley .----- 87 

d. Money-payments, in lieu of tithes, 
although made as hi back as living 
memory can reach, held not to be 
moduses, where many of the wlt- 



*Aimp. 110. 



nesses state that such payments 
were apportioned by reference to 
the poor's rates. 

Nor will an issue be granted to try the 
character of such payments so de- 
scribed by the witnesses' depositions. 

Walter Y. Holman - - - - 171 

An issue will not be granted to try part 
of a custom, as where a payment has 
been pleaded by way of modus, and 
it be proved to be liable to certain 
modifications not stated to belong 
to it. 

Leathes v. Newitt - - - - 370 

Vide New Trial.— Pleading (ix 
Equity.) 

3* Modus of 1 5. for a milch cow, in 
lien of the tithe of milk of such cow^ 
sent to an issue. 

Leathes v. Newitt - - - - 355 

4. Modus " of 1 JJ. for every calf 
*' fallen or dropt in the parish, in 
" lieu of the tithe of such calf," is 
not proved, if the evidence add a 
qualification 'to the custom ; as, if 
proofs is, that where such calf shall 
be sold within the first year after , 
being calved, a further sum, after 
the rate of 1 s. in every io#. of the 
price at which the calf was dold, is 
to be paid to the vicar. 

lb. 

5. As to the effect of <iertain ancient 
documents, and the conduct of par- 
ties, given in evidence in. a suit for 
tithes as tending to negative a rec- 

. tor's common-law right in favour of 
a vicar, claiming against him with- 
out proof of perception, the great 
tithes in the vicarage, see the coca* 
ments— <in the AppendijL,) (which 
I I a appear 
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MODUS. 



appear to be of so singular a cha« 
racter, that there have been none 
among the many ancient records 
and . instruments brought before 
the Court in tithe causes, which, 
by analogy in their contents, or 
by reasoning on their effect, can 
lead to any conclusion as to their 
operation as matter of evidence 
in questions, where, in the absence 
of positive proof, prescription and 
usage are so much resorted to as 
in cases of this description,) — and 
see the evidence adduced, and the 
conclusion of the Lord Chief Baron's 
judgment, where the Court were of 
opinion, that the effect of such evi- 
dence had so obscured the primd 
facie right of the rector, as that 
they were obliged to direct an issue 
to put the case in a course of further 
inquiry. 

Leathes v. Nexvift - - - - 355 

6. A Modus of 5*. for every ten calves, 
where there happens to be ten, in 
lieu of the tithe of such calves, and 
also of the tithe-milk of the cow 
belonging to such calves, called re- 
new cows, or cows having had each 
a calf within the year, — preceded 
by a modus of three halfpence for 
every cow called a renew cow, or a 
cow that has had a calf within the 
year and is full of milk, — ^in lieu of 
the tithe of the milk of such cow, 
cannot be supported on the ground* 
of inconsistency.— Wood, B. rfw- 
sentienic. 

LayngY, Yarborough - - - 383 

7. The latter, standing alone, would 
also be objectionable, because it is 
not stated what is to be paid for the 
number of calves under five, or be- 
tween ten and five. 

Layngy, Yarborough - - - 383 



8. One shilling for every tenth fleece, 
in lieu of tiie tithe of the ten fleeces, 
rank.— It is also bad on the second 
ground taken to the preceding mo- 
dus. By W00D9 B. aliter. 

lb. 

9. Three-pence for a lamb, or 3«. 6d, for 
every tenth lamb, in lieu of the tithe 
of such ten lambs, not so rank as to 
be decided on by a Court of Equity 
without an issue. — Graham, B. 
dubitante. 

lb. 

10. One shilling for every tenth pig, in 
lieu of the tithe of such ten pigs, 
rank, and not sufiiciently particular 
as to intermediate numbers, and 
therefore bad. — Wood, B. contra. 

So as to geese. 

lb. 

11. A modus for tithes of articles 0^ 
modem introduction cannot be sup- 
ported, because of the anachroniam. 

lb. 

12. Eighteen-pence in lieu of tithe of 
rape-seed, when sold in the seed, is 
bad for uncertainty, and being capa- 
ble of fraud. — Wood,B. dissentiente. 

lb. 

The following moduses held good, and 
issues decreed as to them : 

13. 4ef. for messuage and garth. 

14. 2d. for every cottage and gaith, 

15. id. for every strip cow. 

16. 4(/. for eveiy foal. 

17. 2s,6d. for every tenth lamb, in 
lieu of the tithe of such ten lamba. 

26. 

(As to laying.) 
Vide Pleading in Equity, N* 3- 



yxotECT. 



NXW TRIAt. 
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MORTGAGE, 

(Agreement for,) 

m 

Spiczfic Pbrformanci. 



MOTIONS. 

1. To be made in causes pending befort 
the Lord Chief Baron, in the exer- 
cise of his sole and exclusive juris- 
diction, must be made before hit 
Lordship when sitting alone only. 

Anon, 309 

9. Counsel can only make two motions 
each, successively. 

^«wi- - 345 



MOVING, 
(HuU respecting.) 



Vide Motion. 



N. 



NEGLECT 



CO/ Right.) 



Vide Laches. — PERCErTiox. 



NEGLIGENCE 



(In Carriers,) 



(For what they shall he ansxoerahle 
notwithstanding Notice,) 

Vide Carriers. 



NEW TRIAL. 

Where an occupier of lands is plain- 
tiflfin an issue directed by this Cour 
to try a modus ; and proves on the 
trial that the defendant (the vicar) 
and his predecessors have not re- 
ceived tithe of hay within a cer-. 
tain tpwnship, either in kind or sub 
fnodo, within living memory: and 
that the vicar and his predecessors 
have been in possession of a piece of 
meadow within the same township, 
said in some of the terriers pro- 
duced, to have been given in lieu of 
tithe hay : and no evidence is ad- 
duced to rebut such a case on the 
part of the defendant ; if the jury 
« iind ibr the defendant, under the 
direction of the Judge, " that they 
must be satisfied from the evidence 
that the defendant and his prede- 
cessors have held .the meadow in lieu 
of tithes from before the ccmmence- 
ment of legal memory,"— it is not 
ground for a new trial. 

Adams y» Evans - . - • • 14 

Vide Bill of Exchaxoe, N* 2. — 
Costs, N*5. 

I I 3 
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ORDXK. 



PAftTNERS. 



NONPAYMENT 



(Cf CotU,) 



Vide Bail* 



NOTICE. 

1. In what c^Be carriers not protected 
by. 

Vide Caeriers. 



(CfTrial.) 

]k Rule as to what time before, to be 
fiytii'^^regula generalis - - 4 



P. 



PARTIES, 
(In Pleadings^ 

1. Drawer of bill of exchange lost not 
necessary to be made a party to a 
suit in equity against the acceptor. 

Davics V. Dodd ----- 176 

9. A rector ought not to be made a 
defendant in a yicar's suit, for an ac- 
count of small tithes charged to be 
withheld by occupiers, on a claim by 
the rector. 

WiUiams v. Price - - -' - 156 

Vide BANKRlTPTy N* 1, 



PARTNERS. 



o* 



ORDER 

(For Injunction) 

1. A defendant being in Court, when 
the order for an injunction, is bound 
by it from that time, 

ScM V. Becker - - - ♦ * 346 

t. The order cannot regularly be 
served, before it is formally passed 
and entered* 

lb. 



(What Dealmgi wHh nev> Firm does 
not discharge former Partners who 
have gone out,) 

1. A person depositing money with 
bankers, and taking their accountable 
receipts, does not, by continuing to 
leave his money in the bank after a 
dissolution of the original firm and 
the constitution of a new one, which 
consists of some of the members of 
the old bank and of other persons — 
discharge the former partners who 
have gone out, although he receives 
interest regularly froin the new firm, 
gives them no notice, and continues 
to transact business with them in the 

common 



PAHTNERSHII*. 



PERCEPTION. 



463 



commoR course, and that for a period 
of foor years, and until they become 
insolvent. 

Nortfre those circumstances sufficiently 
strong to justify such a case being 
left to a jury. — Gaerow, B. du- 
Hianie, 

Gcugh V. Davies ----- 200 

s. In a case— -where an attorney has 
prevailed on a young man, about 
to be admitted, to become his part- 
ner in busijiess for a certain term, 
and to pay him, as a consideration, a 
considerable sum of money, a part 
to be paid on the execution of the 
articles, and the remainder by yearly 
instalments — if during the term the 
attorney sue out, in character of pe- 
titioning creditor, a commission of 
bankruptcy against the person so 
having become his partner, where- 
by, on his being declared bankrupt, 
the partnership is necessarily dis- 
solved — the Court will not only 
not permit him to sue for the instal- 
ments accruing due afterwards, but 
will- order him to refund the money 
already received by him in consi- 
deration of the partnership, except 
Bs/ar as shall be commensurate witli 
the period of the actual duration of 
such partnersh^. 

So, also, if the attorney has himself 
since become bankrupt, and as- 
signees have been chosen. 

In SHch a case, the Lord Chief Baron 
allov^ed the plaintiff costs, and re- 
fused them to all the parties actually 
defending the suit. 

Hamil\. Stokes 161 



PARTNERSHIP. 



Vide Paiixkebs. 



PAYMENT 
(Of Money into Court.) 

1. V^here the Court order an injunction 
to be continued in a case doubtful 
on the merits, they will order the 
sum proceeded for to be paid into 
Court. 

Dally V, Catchbwe - - - - 147 

fl. After payment of money into Court 
by a defendant, in an action brought 
against him on the fid and 3d Edw. 
VL by a farmer of tithes, he cannot 
object to the plaintiff's title to the 
tithes ; because he has admitted the 
plaintiff's right generally, and has 
reduced the cause to a mere ques- 
tion of the amount of the damages. 

Bi'oadkurst v. Baldwin - - - 5^ 



(Of Tithes in London,) 

For new built houses on old sites- 
how to be estimated. 

Kynaston v. The East India Com- 
pany --------84 



PERCEPTION. 

1 . Where there exists any reason which 
may have led succession vicara into 
a mistaken notion that they had no 
right to tithes, or that their right was 
commuted,— (as where vicais were 
capable of binding their successors) 
the argument founded on the vicar's 
non-perception fails. 

Leathesy. Newitt - - • - 355 

a. A vicar claiming tithe of hay, may 

establish his right by sufficient 

I I 4 proof 
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PLEA. 



PLEADINa 



proof of perception during living 
memory, where none can be shown 
to have been enjoyed by the rector, 
although his endowment actually 
negative his right to that' title ex- 
pressly, and state it to belong to the 
rector, on the presumption of a sub- 
sequent endowment, which the 
Court is bound to adopt. 

Parsons v. Bellamy - - - - 190 

» 

3. Perception by means of a composi- 
tion, which has always been under- 
stood by the parties to have been 
paid for tithe hay, is as strong evi- 
dence as if it had been paid in kind. 

lb. 

4. Perception of tithes by a vicar for 
any considerable number of years, 
where its inception cannot be shown, 
if it is not met by proof of perception 
by the rector or any other person, is 
a sufficient proof of usage to ground a 
presumption of perception long an- 
terior, and of its having been found- 
ed on an endowment. Nor will the 
court grant the rector an issue in 
such a case. 

Vide EvxDEKCE. — Modus, famm. 



PERFORMANCE 



(Of Agreement for a Mortgage.) 



Vide Specific Pertormakce. 



PLEA 

(To Breach assigned.) 

1 . To a breach 'assigned in an action on 
a contract to supply a cargo in time 
for die plaintifl^ to load, and sail 
with it to England witli the next 



June convoy, provided the ship ar- 
rived out of the shipping port and 
was ready to load, and notice was 
given to the defendant's agents, at a 
certain period before the sailing of 
the convoy, that though, &c. (aver- 
ring the arrival and being reaidy to 
load) the defendant did not provide 
a sufficient cargo in time to enable 
her to sail with that convoy, but 
detained the ship for a certain time 
after the sailing of the convoy y where- 
by, &c. : it is no answer to plead 
that the defendant did not so detain 
the said ship, &c. the gist of the 
action being the not loading her, he. 

Deffell V. Brocklebank - r - - 36 

(Of Statute of Limkatums.) 
Vide Pleading iv Equity, p<u«am. 



I 



PLEADING. 

1. In an actioti on a covenant, — (that 
on the arrival of the plaintiff's ship 
at a certain port, where he under- 
took to r(H!eive the defendant's car« 
go, and sail for England therewith 
with the next June convoy, provided 
the ship arrived and was ready ta 
load sixty-five running days before 
the sailing of such convoy,) — the 
defendant would provide a cargo of 
produce in time for her to load the 
same, and join the June convoy for 
England, provided she arrived out 
and was ready to load, and notice 
thereof was given to the agents of 
tjie plaintiff in error, sixty-five run- 
ning days previous to the sailing of 
the said convoy, and on her arrival, 
&c. receive the said cargo and pay 
the current freight ;) — it is not a con- 
dition precedent to the defendant's 
part of the contract, that the ship 

c V should 
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should 80 arrive, bat he i» still bound 
to supply a cargo, though not in time 
to ewhU the plaintiff to sail with 
_ that con voy. 

DefeU V. Brocklebank - ' - - 36 

9. An objection to a count in an in- 
formation on the 8th Anne, cap. 7» 
sec. 17, charging that the defendant 
was assisting or otheniise concerned 
m, the unshipping prohibited and 
unaccustomed goods, — ^that it b a 
charge of two distinct (fences by the 
same count, and th^efore bad, either 
for duplicity or uncertainty, — was 
not allowed by the Court ; who held, 
that the words did not involve two 
distinct offences, and that it was the 
established and ancient practice, 
cursu Scaccariiy so to charge the 
offence in such informations. 

Attorney General \.F<trr - - 122 

3* An administratrix claiming under a 
marriage settlement to retain her 
debt, need not, in pleading the ar- 
ticles to an action brought against 
her for a simple contract debt, due 
from the intestate, state that they 
were in writing or under seal, or 
plead them with aprq/er/, or set out 
the consideration more particularly ; 
theobject of such a plea being merely 
to show her right to retain a debt 
accruing to her thereby, against 
other creditors of equal degree, and 
to let in evidence in support of such 
retainer,^ on the plea oipUne admi- 
nistravit, 

Harry v, Jones - - - - . 89 

4. Plea to an action of debt brought 
by a sheriff on a bail bond, — that it 
was given to the sheriff on an at- 
tachment against a defendant for 
non-payment of costs, held good on 
general demurrer, because such an 
attachment is not bailable. 

Pkeli^ Y.Barrett - - ... 13 



(Case for JVords^^what Words vMnot 
support suck an Actum. J 

5. These words, ** I will take him jto 
Bpw*8treet on a charge of forgery,*' 
are not actionable, because they do 
not amount to charge the person of 
whom they are spoken with felony. 

Harrison v. King - - - . - - 46 

(Usage of the Court not matter of 
Conclusion to the Country,) 

6. It is not matter of conclusion to the 
country, that the proceedings which 
have been had are not conformable 
to or authorized by the usage and 
practice of the Court; for evidence 
of such usage is not admissible on 
that issue. 

Rex V. Scott -.-..-11 

{Averment — what necessary.) 

m 

7. In an action of assumpsit^ brought 
against a defendant for money lent 
to his wife, itmust be alleged to have 
been lent at his request, or it will 
be insufficient ; and that even after 
a judgment has been suffered by de- 
&ult 

Nor is it cured by a count for money 
lent to the defendant and his wife, 
at the request of him and his wife; 
although it is stated in both counts 
that the husband promised to pay« 

Stone Y. M'Nair 48 

8. It is not necessary to state, in an in- 
formation against a oiaker of vine- 
gar for the duties of excise, under 
Uie 43d Geo. III. chap. 69, sche- 
dule A. that the liquid was prepar* 
ingfor sale : that may be proved. 

Attorney General v. Green - • 324 

9. Declaration in debt for 800 /. on a 
covenant (in a mortgage deed for 

, stcuxing payment on a fotura day 

certain, 
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JfLXAJyiVO in EQUITY. 



cMiWy of that man and intarast) 
that tha dafiandaat would pay tha 
aaid aum of 800I. with interest 009 
&c. widi breach that he did not) iior 
woM pay the said sum of 8oo/.dDy 
&c^dd good on specud deoiuiTar ; 
allfaoiigh there was no avemant 
that the interest had been aatiafied, 
or that the plaintiff abandoned hia 
claim thereto. 

A principal anin secured by deed, and 
Uie interest sttpidated to be payable 
thereon, are two distinct sums, and 
not one entire sum, and either may 
be sued for independently of the 
otiler. 

Interest is not a part of the debt se- 
cured by mortgage, but rather 
sounds in damages, although, sembUf 
it may be sued for in debt 

Dickenson v. Harrison - - - 289 

Vide Bail. — Traverse. — Va- 
riance, N* 3. 



PLEADING IN EQUITY. 



PLEA 
(Of SMute 0/ iMmtations.J 

I, The Statute of Limitations can- 
not ba pleaded by tmateea, in an- 
swer to a charge of breach of trusty 
to defend them from the conse- 

Juences of neglecting their duty in 
avingsoTd an estate cbamd with 
the payment of a sum of money, 
trithout satisfying that demand. 
MUHes T. CoroUy .... 103 

(Of Account stated*) 

9. Plea 4)f'aecount stated and settled, 
to a ttll fer an account, must be 



iiupported'by averments showing an 
actual (though not final) settlement^ 
as fimn security being given lor die 
balance, and that all voucheia have 
been ddivered up. 

Nor is it snfficient that the last hct ia 
stated in a schedule of the statement 
of the account referred to by the an- 
swer, without a positive averment of 
it in the plea. 

Bodderyf. Watts 8 

3. Where a modus set up by way of 
' defence to a bill for tiUies, against 

the occupier of a certain farm, was 
pleaded thus — ** that the said/arm 
is parcel of the demesne lands of a 
certain mansion-kousey calledy ^. 
and which comprizes, SfC. ; for whichy 
from time, SfC. the modus has been 
payable by the proprietor of the said 
mansion-house and demesne lands!* 
it was held to be ill laid, for want of 
a sufficient description of the lands 
claiming to be protected by it, — 
And that although the payment was 
clearly proved ; for pleading a mo- 
dus for a whole district, and then 
averring that the particular lands 
are part of such district, without de- 
scribing it by mefeesr aad'bounds, is 
insufficient and bad, and cannot be 
aided by the evidence applying the 
description by its boundaries. 

Therefore, an account was decreed, 
but without costs, in consideration 
of the merits of the defence. 

Gillibrand v. Scotson - - - 167 

• 

4. It lis not a good plea to a bill filed 
by one residuary legatee (to whom, 
with others, the debts due from a 
concern in which the testator had 
been a partner with one of his 
legatees, had been bequeathed,) 
against the others, for an account 
of monies due from the partnership 
to the testator, charging the de- 
fendant 
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PRACTICE. 
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Ibailfliit wfth owing thd c^ouMii 
iMrioa9 Mmi of mom j, hflving poi* 
session of the pai1ii«n^bi(Ktodk»; 
that all the monies dne from the 
partnership to the testator, at the 
time of his death, consisted wholly 
of money lent by him to the de- 
fendant; and that (as the &ct was) 
the testator had, by his will, for- 
given and released the defendant 
from all monies lent and advanced 
by him during his life-time, the 
release by the devise being treated 
as referring to specific sums ad*- 
vanced independently of the part- 
nership debts. 
Hanson y. Hanson - - - , - 168 

5. Where a Modus, was ill laid for 
want of sufficient description of the 
lands alleged to be covered by it, 
costs were refused on an account 
being decreed for plaintiff. 

.GilUbrand V. Scotson - - - 467 

6. It seems to be no objection to plead- 
ing a modus that it is laid with an 
exception of articles of modern in- 
troduction, speciatim, 

Jte v. Hockley 87 



MoDvs, fosshn. 



PLENE ADMINISTRAVnr. 
Vide Pleapiho, N" 3. 



PRACTICE. 

1 . A plaintiff is allowed the vacation 
of the term in which the decree is 
pronounced, and the following term, 
to draw up the decree, but not the 
vacation of that tierm. 

Cafvcrt v^ Dignum - - - - 133 



s. Tbia Court Witt now oi^der itf Co be 
refenvd to the Master (0 compote 
prindpsd and interest on a prMdi- 
sofy note or bill of exchange^ &e. (is 
is the practiea in the othorCooits) 
<Mi mouon* 

Bigg9 T. Siefwmi - - - - - 134 

3. As to the order of time in which 
the business of the Court is to be 
proceeded in, vide Notice published 
in the Court, s8th Aprfl 1817 - 31 

4« A canse cannot be heard agiiast 
some of several defendants, hi the 
absence of the rest, although it ia 
not intended to proceed against 
them. 

The bill must first be formally dis- 
missed as to them. 

Rumney v. Morgan - - - - 266 

5. Serviceof notice of the allswscnce of 
a writ of error, (bail ia error not 
having been pot in,) on the tipstaff 
having brought the defendant ia 
custody into Court, (where the no- 
tice of the aUowance of the writ was 
tendered to him) for the purpose of 
his being charged in execution, is 
not sufficient to give it the effect of 
a supersedeas^ so as that the de- 
fendant may apply for his discharge, 
after having been chaiged ia execu- 
tion. 

It should also be served on the plain- 
tiff's attorney. 

Smiih V. CamUhers - - - - 989 

6. Had bitil in error beeh perfected, it 
might have been ground fbi' a special 
api^ication to the Court, to discharge 
the defendant out of custody. 

7. The Court will hot make an order 
that the witnesses of a defendant 
claiming goods seized by the cas- 
ton^s, may be allowed to iilspect 
them before the trial of tho usual 
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PRACTICE. 



PIlESUMPTIOir. 



information in rem, or an affidavit 
of the party that he believes he shall 
be able to prove by such witnesses 
that the goods are not contraband, 
but were made in this country, and 
for the most part by the witnesses, 
who. it is required may be allowed 
to see them. 
Attorney General y. Harding e' - 381 

8. Sheriff claiming extra allowance* 
his course is to apply to the Court* 
that it may be referred to the De- 
puty Remembrancer to ascertain 
what he may be entitled to. 

Rex Y. Fereday - ----- 131 

9. It is the practice in equity to keep 
a heir at law before the Court, even 

' though he admit the will ; sembUf 
for the purpose of giving more 
complete effect to any decree wliich 
the Court may make, and which 
might require his concurrence. 
Jaduanw, Radford - - - - 274 

10. A plaintiff having obtained an order 
for an injunction, ought not to serve 
it before it is formally passed and 
entered ; and if the order so served 
be wrongly drawn up to the preju- 
dice of the defendant, the Court will 
treat and punish it as a contempt or 
application for that purpose ; and all 
the costs incurred by such a proceed- 
ing will be ordered to be paid by the 
plaintiff. 

Scott v. Becker ------ 346 

11. The Court of Error will not reverse 
a judgment of the Court of K' B. 
merely on the ground of the defend- 
ant in error not appearing, without 
going into the errors assigoed. 

Harrison v. Ki$tg ----- 46 

(As to Motions.) 

19. Motion in causes to be heard before 
the Lord Chief Baron, in the exer- 



cise of his sole jurisdiction, can oidf 
be made before his Lordship wheii 
sitting In the inner CourL 

Anonymous ------- 30^ 

(As to amending Process,) 

13. Where a scire facias^ founded on an 
inquisition, misrecites* the inquisi- 
tion, and therefore fixes by such re- 
cital a day on which the debt had 
been found to be due, differing from 
the true day named as in the inqui- 
sition, the Court will give leave 
(on cause being shown) to amend 
the writ, on payment of the costs, 
&c. even after the defendant have 
pleaded. 

Rex y. Scott ----.- 181 

14. Same point. 

Regina v. Hobie ----- 181 

v.Peterr- ----- i8e 



PRAYER 

ro/mu.) 

What subject matters inconsirtent. 
Vide Election. 



PREMIUM. 



Vide Bakkrupt, N** t. 



PRESUMPTION 

(Of Endowment.} 

Vide Evidence, /MWtftm.— PziicEr- 
TiOK.— Usage. 



PROOF. 



QUERIED POINTS. 469 



PRINCIPAL AND SURETY. 



Vide Witness, N« si. 



PRISONER. 



Vide Costs, N* 5, 



PROFlERT. 

Vide Pleading, N* 3. 



PROMISSORY NOTE, 



Vide Practice, K* 2. 



PROMOTIONS. 



Vide Memoranda. 



PROOF. 

COf Title to Tithes.) 

Rector claiming small tithes against a 
vicar endowed generally, has no 
common-law right to presumption 
in his favour, and therefore held to 
strict proof of his title. 

Dorman v. Curry ----- 109 

Vide Titties. — Perception. — Evi- 
dence, passim. 



PROPERTY TAX. 
Vide Construction of Statutes. 



Q. 

QUERIED POINTS. 

1. Ruled at Nisi Priusy by the Lord 
Chief Baron, that a person having 
entered into a bond, with sureties to 
the Crown, is not an admissible wit- 
ness in a scire faeias against the 
surety, to prove that he had not 
broken the condition. — Qiuere^ (the 
principal having been previously 
released by such surety.) 

Rex V. Horton ----- 150 

2. QucerCf if it be not necessary (on a 
motion made to set aside an award 
on the ground that all the witnesses 
for the parly against whom the 
award was made were not examined 
by the arbitrator) to shew that such 
examination was, in point of fact, 
required; or whether a witness 
having been named as being in- 
tended to be examined, be not tan- 
tamount to such a requisition. 

Bedingion v. SouthaU - - - 333 

3. Qtftsre, whether a joint commission, 
sued out against three persons, pend- 
iig two previous separate commis- 
sions against two of them, is valid 
in law as against the third, and 
whether the assignees appointed 
under the two formercommissioners, 
(who were also assignees under the 
last,) can maintain an action of 
trover to recover property of such 
third person jointly with him; or 
whether it be absolntely void at law, 
so that the persdn who is the object 

of 
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RECTOK. 



REMAIKDER. 



of it cannot to join in the action : 
or whether snch subiequent com- 
miflrioo be merdj voidable, and 
■ttpends his right to join till the 
former committions areettabliahed, 
or the last sopeneded ? 
Butts v.Biike ----- 240 



R. 

RANKNESS. 
Vide MoDPSy pauim* 

RATE. 
(Of TitUs, in LtmdomJ 
Vide Tithes (jai London), 

RECEIPTS. 
Vide Etidekcs. 

RECEIVER. 

The Court will appoint a receiver of 
an intestate's personal estate, when 
the administrator is sworn to be in- 
solvent, before his answer be put 
in ; although the fact of his being 
abroad (stated also in the plaintiff's 
affidavit) be denied by an affidavit 
filed in answer thereto. 

Scott V. Becker ----- 346 

RECORD. 

(Of what Record of Condemnation shaU 
. be Evidence*) 

Vide Evidence, N* 1. 

RECTOR. 

VOc PiawFTioH.-— Tithes.— 
Title. 



REFERENCE, 

(To Master to compute^ SfC. on a Pro- 
missory Note or BiO ef Excia^e,) 

VideFRACriciLj N* 9. 



(To Deputy Remembrancer to report 

Facts.) 

Vide EzcEFTiOKs. 



REGULA. 

Vide The Cross Reperevces from 
Rule (of Practice.) 



RELEASE. 
Fide Witness. 



RELIEF, 

(In Eqviiy.J 

Vide Bankrupt, N® 2. — Bill of 
Exchange, N* 1.— Contract, 
N* 3. — Injunction, passim. 



REMAINDER. 
(Contingent.) 

Vide Contract, N* 2. 



REQUEST. 



$CIR£ FACIAS. 
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RENT, 
Vide TxTHXi^ fm Londim,) 



REPLICATION, 

(Withdrawing.) 

Vide AMsyDMXXT. 



REPORT. 

CExceptianstoDepiityRemfmbrancer's.) 
Vide Exceptions, N** 1, «. 



REPOSITORIES. 

f Cy Terriers and Vicars booksy what 
the proper Custody ofy to render 
them aSmssible in Evidence,) 

The Registry of the Bishop — of the 
Archdeacon of the Diocese — and 
the Church Chest 

Armstrong V, Hewitt - - - 218 



REQUE>T, 

(Fleading.) 

Assumpsit for money lent a wife must 
aver request of husband, or it will 
be error, even after judgment by 
de&ult 

TiVfc Pliadikg, N* 7. 



RESIDENCE. 

Vide Notice op Trial. — Cow- 
8TBVCT10N ofStatutes,N** I, 2,3. 



REVENUE LAWS. 

Vide ConsTaucTioN of Statutes, 
N* 4. — ^Peactice, N» 7. 



RULE 

(Of Practice.) 

Vide'SoTicz ofTeial. — Peacticb. 

— SiTTlMOS OF the <CoUBT. 



s. 



SALE 



(Of Bill of Exchange.) 
Vide Usury. 



SCHEDULE. 

(Reference to, as Fart of Flea.) 

FtdePLEADiKO in Equity, N® 2. 



SCIRE FACIAS. 

Where the Court will permit it mis- 
reciting an inquisition to be amended 
after plea, and on what terms. 

Vide Practice, N» 13. 
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SETTLEMENT. 



SOLICITOR. 



SEEDS, 
(Tithe of,) 

Fi(/« Tithes, N* i. 



SERVICE OF PROCESS. 

Vidt Injunction, N* lo. — ^Prac- 
tice, N« 5. 



SET-OFF. 

Charges for business done, 98 attorney 
or agent, will not raise an account, 
so as to give such attorney or agent 
an equity against the holder of his 
promissory note, as money mutually 
due on either side will, for such 
demands are rather matter of set- 
off. 

Hirst V. Peir9e ----- '339 



SETTING ASIDE PROCEED- 
INGS. 

Vidi AwXRD. 



SETTLEMENT, 
(Marriage.) 

Will be received in support of claim 
of retainer, and plea of plent admi- 
nistraxnt, against an action brought 
by a simple contract creditor against 
an administrator. 

Vide Pleading, No. 3. 



SHERIFF. 

1. Sheriff, claiming extra allowance, 
must apply to the Court, who will 
refer it to the Deputy Remem- 
brancer to ascertain what he is en- 
titled to. 

It is a rule to show cause. 

Rex V. Ferreday ----- 131 

2. If a sheriff's officer, who arrests a 
defendant, demand and receive 
from him a larger sum than he is 
liable to pay, as a caption fee, and 
for the expense of the bail bond, 
&c. the Court will, on motion, 
order it to be referred to the 
Master, to ascertain what the officer 
is entitled to on that account, and 
order him to restore the surplus to 
the defendant, and to pay the coats 
of the application. 

Watson v. Edmonds - - - - 309 

Vide Bail, N* 1. — Lani^lord akd 
Tenant. 



SITTINGS OF THE COURT. 



(Rule as to,) 



98 



SOLICITOR, 
(Change cf.) 

A solicitor who has appeared for par- 
ties^ defendants in a suit in Chan-' 
eery will not be restrained from act- 
ing in a cause by bill filed by some 
of ^ose defendants, on behalf of 
themselves, against others of them, 
the solicitor making affidavit that 

h* 






STATUTES. 
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he it not possessed of any secret! 
which might be used to Uie preju- 
dice of such other defendants, or 
knowledge of any fects unknown to 
his clients. 

It appears to be necessary that a soli- 
citor, in such a case, should be 
shown to be possessed of knowledge 
of matters which might give him 
imdue advantage to found such a 
notion. 

kohmion v. MttUet - - - . 353 

CBiU of.) 
Vide Costs, N« 8. 



SPECIFIC PERFORMANCE 

(Of Contract.) 

Bill for specific performance of an al- 
leged agreement for a mortgage, 
entered into by the defendants tes- 
tator, for securing money advanced 
to him on the faith of such agree- 
ment (and other debts), sembU^ not 
maintainable under the circum- 
stances stated in the case. 

Jackson v. Radford - - - - 274 

Vide COK TRACT. 



STATUTES. 

(^Construction of J 

ride CoKSTRucTioir of Statutxs* 
(Contained m this Volume,) 

VOL. IV. 



John. 

Magna Charta. 

( Chattels to be sold in satisfaction 
of the Crown's Debt before the 
Debtor's Lands are resorted to.) 319 

Henry VI. 

13. ch. 10. (Authorizing Sheriff 
to take Bail.) 94 

93. ch. 9. (Prohibiting Extortion 
under colour of Process.) - ft6 

Hemy VIII. 

37. ch. 12. (Tithes in London.)- 66 
«5. ch.35. (Extent) - - - - 318 

Edward VI. 

9 5c 3. ch. 13. (Debt for not set^ 
. ting out Tithes.) - - - - 58 

James I. 
21. ch.7. (Statute of Limitations.) 106 

Anne. 

8. ch. 7. (Smuggling.) - - - 12«. 

- - 9. (Excise Duties.) - - 926 

12. ch. 16. (Usury.) - - - - 63 

William and Mary. 

3.ch. 11& 12. (Tithes of Lin- 
seed.) ------- 38(5 

George L 
3. ch. 15. (Extent, Poundage.) - 131 



George II. 

2.ch.23. (Taxing Costs.) - 

K K 



- 981 
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TAXES. 



TIME. 



George III. 

35. ch. 35. (Right of the Crown 
to proceed to a Sale of its 
Debtors Lands.) - - - - 

38. ch. 41. (Income Tax.) - - 
. ch. 89. (Exemption from 
Salt Duty.— Fish Carers.) - 

39. ch. 13. (Income Tax.) - - 
4i.ch. 62. (Income Tax.) • - 
4fi. ch. 93. (Vinegar. Excise 

Duty.) . - 

46. di. 65. (Property Tax.) - ^- 
57. (Jurisdiction. — Lord 

Chief Baron;) - - - - - 



3^8 
186 

150 
186 
186 

183 



TENDER 

Not nacetsaxy to he neg»tiv«d k an 
afBdavit i^e to hold a defwdant 
to bail in trover. 

Awm. - - - 3^ 



SUPERSEDEAS, 
(Bi/ Writ of Error. J 

Vide Practice, N^ 5- 



SURETY. 

Vide Witness. 



T. 



TAXATION 

COf Cotts.J 

Vide Costs, N» 8. 



TAXES. 
Vide Extent. — Construction of 

SxATtTTSS. 



1 



TERMS 

(Imposed on granting Motkmt.) 

Vide Injunction, N* 3.— Costs, 
N» 11. 



T£RR1ER, 
(Cop!/ ofhBt'-ndt aiimimblc.) 

TIME. 

How long a plaintiff is allowed to draw 
up ii decree, — an4 when the de- 
fendant may do it 

FWe?BACTiCX,*y*i. 
(Not essence of Contract. J 



, Warde v. Jefery 



. - 294 



TITHES. 



4TS 



n«Mki 



TITHES. 

Vide Alteragium^ — Curtilage. 
— Composition Real. — • — Evi- 
i>ENCS. — iBsvEypassim. — Laches. 
^-Limitation. — Modus, passim, 

— New Trial Payment of 

INTO Court. — Percep- 



TioK .-—Proof. — Us age* 

1 .Arector claiming tithe of seeds against 
a vicar, endowed of all small tithes 
except hay, on the ground of a pre- 
sumption, Uiat as the former has had 
perception of the tithe of seed?, not- 
withstanding the terms of the en- 
dowment of the latter, who had also 
had immemorial perception of the 
tithe of com of certain lands, ultra 
his endowment, an ancient exchange 
must be presumed of vicarial for 
rectorial tithes — will be held to strict 
proof of his title to the tithes sought; 
and he must show, by satisfactory 
evidence, that the vicar has gp'anled 
them back to him, or made the 
alleged exchange. Nor is his per- 
ception of the tithe in question avail- 
able against perception by the vicar, 
if the subject-matter of dispute be 
one of those which were formerly 
doubtful, as to their being a rectorial 
or vicarial tithe. 

Dorman v. Curry ----- 109 

3.Kor can the rector insist on an issue 
in such a case : for no presumption 
will be raised in his favour, because 
he is in the situation of a claimant 
contesting his own grant, and has 
clothed the vicar whom he has en- 
dowed, with his inherent conunon- 
law right. 

^o^e;— Such a bill dismissed, with 
costs, 

lb. 



{Ih London,) 

i.ThedweUing^honse,&c.of the deanery • 
of iSf. FnuVi in London, is not exempt 
from the payment of tithes to the 
warden and minor canons, under 
the 37 Hen. VIIL c. 12. 

Ward€n,S^,ofSt.Faursw.TheD€an^ 65 

_ * • 

2. The rate, according to the amount of 
which, the payment- for such tithes 
is to be computed, is 2 f. 9 c/. in the 
pound, on the fair yearly rent, or 
atittial annual value of the premises 
to be let, as in the case of all other 
houses paying tithes. 

lb. 

3. The maxim ecclesia eccUsus decinuu 
solvere non debety does not apply to 
the circumstances under which the 
dean of St Paul'9 is conni^ted with 
the warden and minor canons as 
parson of St. Gregory. It is con- 
iined to the clergy of the same 
church, 

lb. 

4. The dean is not, within the meaning 
of the exemption in the Act, a gpreat 
man. 

lb. 

5. Where there has been no new lease 
granted for many years, the clergy 
of London are to be paid* for their 
tithes, on the expiration of the old 
one, accprding to the improved an«- 
nual value ; and when any fine is 
paid on taking a new lease, in con- 
sideration of which the annual rent 
is reduced, the amount .of such fine 
is to be taken into the calculation of 
the estimate of the yearly value. — 
New houses on old sites are liable 
according to the actual annual value. 

lb. 

6. New houses built on old sites which 
have never paid any tith^, are 

K K 2 liable 



y* 



' » 



^ 
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TRAVERSE. 



USAOE. 



liable to pay tithes after the rate of 
as. 9 J. in the pound on the im- 
proved annual value. 
Kynaston v. The East India Compare 
(m notis) ------.84 



TITLE 
Cqf Rector J 

Fide Issus. — PgRCBPTXOv, passim. 

— TXTHBS. 

cqf ViearJ 

Vide Issue.— Modus. — Percep- 
tion. — Tithes. 

( Reference tfy to Deputy Remembrancer,) 
Vide Exceptions. 

(Of Landlord^ as with regard to his 
Tenant J 

Vide Ejectment. — ^Injunction. 

(Of Act of Parliament. J 
As to setting it out in pleading. 

Vide Variance. 

{To Premises sold under a Decree.) 

Purchaser not bound to accept a primd 
facie title, though reported good by 
the Deputy Remembrancer. 

EyUmy.Dicken - - - . - 303 



TRAVERSE. 

A defendant in an Extent, will not be 
let in to enter a claim and travene 



the inquisition, after having at- 
tempted, by rule obtained on affida- 
vit, to quash the proceedings. 
Rex V. Bickley - - - - r - 323 



TROVER. 

It is not necessary to negative a tender 
of the value in an affidavit to held a 
defendant to bail in trover, althougjh 
a tender have been actually made. 

A»:9n. -------- 306 

Vide Bankrupt, N** 2. 



TRUSTEES. 

Vide Conveyance. — Pleading (in 

Equity.) 



u. 



USAGE. 



(How far Evidence.) 

Vide EvipEifCE. — Modus, 
ception. 



— Per- 



1 . Usage is the broad ground of pre- 
sumption in favour of the vicar's 
endowment, and if there be an en- 
dowment in proof, expressing of 
what tithes his vicarage shall be 
endowed, if any tithes received by 
the vicar be not among them, a sub- 
sequent endowment will be pre- 
sumed. 

Williams v. Price ----- 156 

And vide Cuniiffe v. Taylor^ ante, 
VoL II. p. 349, 



USURY. 



VINEGAR. 
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s. Usage and practice of tke Court 
not matter of conclusion to the 
country, for evidence of such usage 
is not admissible on a plea which 
puts it in issue. 

Vide Pleadiko. 

3« A certain form of pleading in an 
information being, according to an- 
cient and established practice, cursu 
Scaccarii, held to be a sufficient 
answer to an objection taken to it, on 
the ground of being double and un- 
certain. 

JUanuy General N. Farr - -, 12a 

Vide Endowment. — £y idsnck. — 
Perception. 



USURY. 

If the drawer of a bill of exchange 
(which has been accepted by the 
drawee) made payable to his own 
order, and endorsed by him, gets 
another person to procure cash for 
it, who does so by allowing more 
than the legal discount to be taken 
on it, it is usurious : for not being 
drawn for the benefit of such third 
person, but of the drawer himself, 
it is not a sale of the bill by such 
third person, but an advance ef 
money by way of discount to the 
person making it, and on his credit. 

Such a bill getting into the hands of 
the Crown, under an extent against 
the party who discounted it, is 
equally invalid as if it were still in 
his possession. 

Rex V. Ridge ------ 50 



V. 

(Value AnnuaU^'4u distinguished from 

Rent.) 

Vide Tithes (in London,) 



VARIANCE. 

It is not a fatal variance (after verdict) 
where an information, professing to 
set out the tftle of an Act of Parlia- 
ment, describes it as intituled. An 
Act (&c.) for repealing duties on 
salt, and tibe drawbacks (&c) *' there- 
on*' — the title being (in fact) in the 
same words, with tiie exception of 
having the words " thereauf* in- 
stead of '* thereon:** (and adding) 
and for granting other duties (&c.) 
" thereon-y^ — the concluding word 
being the same. 

Attorney General v. Norton - 937 



VERDICT 

{On Issue.) 

Vide New Trial, 

VICAR. 

Vide Evidence. — Modus.— Per- 
ception. — ^Tithes. 

VINEGAR, 
{Making for Sale.) 

Vide Construction of Statvtbii, 

N» 4. 
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WITHERS' 



iMHpl 



WHIT. 



w: 

WITNESS. 

1 . All the witn^saes of the purty against 
whom the award is made must &ave 
been examined, and in his presence, 
or it will be a ground for setting the 
award aside; bit that must be made 
clearly to appear. 

Qtmre, if it be not necessary fo show 
that sQdhf examination was, in point 
of ftict, required ; or whether a wit- 
ness, having been named as Jto4>e eK- 
ftmined, be not a requisition. 

Beddingtan w. Southall <r . - 2232 

3« Rttled at Nisi FWw, by tiie Lord 
Chief Banm, that a person having 
entered into a bond, with sureties to 
theCfowii; fsnot an admissible wit- 
ness in a soife facias against the 
surety, to prove thalt he had net 
broken tha eM[ditioBk^i«^42tfrri8y (the 
principal having been previously 
released by such surety). 

Rex v. Horton - • - - - 150 



WORDS, 

{AcHonJhr.) 

1. Cannot be maintained against one 
Mying» 'f I ^ill take hhm to Bow- 
street on a charge of forgeiy,'' be- 
cause the words do not amount to 
charge the person of whom they are 
spoken with felony, — nor are th^y 
capable of any such unequivocal 
inuendo. 

Harmon v. King - - - - - 46 

CTecknicai' or Ohsoletty of haoing a 
Legal Signi/icationy tlumgh not Tech- 

2. For explication b^ see die word. 



WRIT 
{qf Error.) 

What ne<iessary to make it a M^per- 
sedeas. 

Tide Pbactice, N* 5. 



END OV VOL. IV. 



ERRATA: 

Page 150, Msrgiiial note, for " Rales'* read " Ruled.** 
163, Line IS, deU ** ao th«t." 
• 399, Hfw^Ml note, /or « in fee*' read "Ma caption fee. 



Mw HaaMctllfc 8oai» qparLinoolaVIimnddi. 
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NEW DIGEST TO THE TERM REPORTS, 
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In 6 vols, royal Svo. price 6 1. 6 s. in boards. 
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the Old Law Hands, with their Contractions and Abbreviations ; with an Ap- 
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In %vo. price 8 s. boards. 

FORMULARE INSTRUMENTORUM ; or. Formulary of Authentic In- 
struments, Writs and Standing Orders, used in the Court of Admiralty. 

By Sir JAMES MARRIOTT. 
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